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X HE want of some practical information on thts subject 
of Moohummudan Law has long been felt and acknow- 
ledged by those whose duty it is to decide matters of 
civil controversy agreeably to its principles. The trans- 
lation of the Hidaya, indeed, is calculated to extend a 
general knowledge of that Gode, but it is of little utility 
as a work of reference, to indicate the taw on any parti- 
cular point which may be submitted, to judicial decision. 
Questions which are likely to be litigated give place to 
extravagant hypotheses, the occurrence of real cases, si- 
milar to which, is beyond the verge of probability. The 
arrangement is immethodicat; the most prolix and irrele* 
vant discussions are introduced ; every argument, however 
absurd, both fbr and against each particular tenet, is 
urged and combated (often with doubtful success); and 
the reader h frequently at a loss to determine which opi« 
nion to adopt and which to reject. 

'' No branch of Jurisprudence is more important than 
the Law of Successions or Inheritance ; as it constitutes 
that part of any national system of laws which is the 
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most peculiar and distinct, and which is of most frequent 
use and extensive application."* 

The subject unquestionably is of the greatest impor- 
tance, as a^ecting the interests of all descriptions of peo- 
ple ; but the Hidaya is entirely silent on the subject. It 
deserves special notice as giving rise to interminable 
litigation; a result attributable, more probably, to the 
almost i^versal ignorance of the people who are affected 
by it, than to any intricacy or obscurity of the Law itself. 
No English writer, that I am aware of, has treated of the 
Moohummudan Law of Inheritance excepting Sir William 
Jones, who translated the Sirqjyah, a celebrated work oa 
that subject ; but, being a version of a scientific Arabic 
treatise, the style of his work is necessarily abstruse, so 
much. sOjt that a knowledge of the original language is 
almost requisite to the study of the translation. In his 
abstract translation of its commentary (the Shureefeea) be 
has introduced such illustrations only as appeared to him 
(who was thoroughly acquainted with the> text) necessary 
to facilitate the understanding of it. For these conside- 
rations I was induced to undertajce the work which is now 
with diffidence submitted to the Public. Conscious of 
my inability to do justice to the task, I may yet venture to 
express a hope, that my labours may prove of some assis- 
tance to my judicial brethren, or that, at least, an abler 
individual may follow up with success the work which I 
have so imperfectly commenced. I am aware that, among 
other faults, I may be charged with being obscure, where 
I laboured at brevity, and with being tiresome, where my 



.^ ColebrookeX V^^^ to. the.tm Treatj^^f . on the Hindoo Law of 
Inhentanof^ 
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object was illustration. I can only say, that I have ^ndet^ 
voured, as much as was in my power, to avoid techm6ali» 
ties, and to treat the subject with all the pefspicuitjf' of 
which it is susceptible. I have spared myself no painisr 
in my researches to establish the accuracy of the l^gal 
doctrines here laid down, and to those who are disposed 
to view virith approbation any attempt, however humble, 
at the promotion of justice, it may perhaps seem reason* 
abie, that the disadvantages of the author should be 
weighed against his imperfections. Continual want of 
leisure and occasional privation of health have attended 
me during the progress of this work. I should mention,' 
that the compilation is (excepting the assistance dertveid 
from learned natives) entirely and exclusively my own, 
and that it consequently possesses no official weight what- 
ever, and no authority, beyond that which may be ascrib- 
ed to it by individual confidence^ The brief disquisition 
on the Moohummudan Law, which I have here ventured 
to introduce, may not be matter of much utility ; but I 
*was amused by the analogy occasionally observable be- 
tween this and other Codes of Jurisprudence, and it 
appeared to me, that by recording such observations as 
my limited knowledge suggested, I might be the means 
of attracting the attention of others to the genius of the 
Law in question. 

The provisions of the Moohummudan Lav^ of inheritance 
have for their basis the following passages of the Koran ; 
*' Grod hath thus commanded you concerning your chil- 
dren. A male shall have as much as the share of two 
females ; but if they be females only, and above two in 
number, they shall have two third parts of what the de- 
ceased shall leave; and if there be but one^ she shall have 
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the half: and the parents of the deceased shall have each 
of them a sixth part, of what he shall leave if he have a 
child ; but if he have no child> and his parents be his heirs, 
then his mother shall have the third part : and if he have 
brethren, his mother shall have a sixth part, after the le- 
gacies which he shall bequeath and his debts be paid. Ye 
know not whether your parents or your children be of greater 
use unto you. This is an ordinance from God, and God is 
knowing and wise. Moreover ye may claim half of what 
your wives shall leave, if they have no issue ; but if 
they have issue, then ye shall have the fourth part 
of what they shall leave, after the legacies which 
they shall bequeath and the debts be paid : they also 
^hall have the fourth part of what ye shall leave in case ye 
have no issue ; but if ye have issue, then they shall have 
the eighth part of what ye shall leave, after the legacies 
which ye shall bequeath and your debts be paid : and 
if a man or woman's substance be inherited by a distant 
I'elation, and he or she have a brother or sister, each of 
them two shall have a sixth part of the estate, but if 
there be more than this number, they shall be equal 
sharers in the third part, after payment of the legacies 
which shall be bequeathed and the debts, without preju- 
dice to the heirsv"* ** They will consult thee for thy deci- 
sion in certain cases : say unto them, God giveth you 
these determinations concerning the more remote degrees 
of kindred. If a man die without issue, and have a sister, 
she. shall have the half of what he shall leave ; and he 
shall be heir to her, in case she have no issue, but if there 
be two sisters, they shall have, between them, two third 
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* Sale*8 Koran, pages 94 and 95, vol. I. 
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parts of what he shall leave : and if there be severali both 
brothers and sisters, a male shall have as much as the por« 
tion of two females."* In these provisions we find ample 
attention paid to the interests of all those whom nature 
places in the first rank of our afiections; and indeed it is diif* 
ficult to conceive any system containing rules more strict** 
ly just and equitable. The obvious principle of prefer- 
ring the nearer kindred to claimants whose relation to the 
deceased is not so proximate, seems to have been adopt- 
ed as the invariable standard for fixing the proportions ; 
and the rules for the succession of the several heirs, and 
the order of preference assigned to the different degrees 
of consanguinity, seem to be exactly what would be most 
consonant to the general inclination of mankind. The 
Mosaic Law on the subject of Inheritance is more brief 
and less comprehensive : '* And thou shalt speak unto 
the children of Israel, saying, if a man die, and have no 
son, then ye shall cause his inheritance to pass unto his 
daughter ; and if he have no daughter, then ye shall give 
his inheritance unto his brethren. And if he have no bre- 
thren, then ye shall give his inheritance unto his father^s 
brethren : and if his father have no brethren, then shall 
ye give his inheritance unto his kinsman that is next to 
him of his family, and he shall possess it."t Here we 
find no provision whatever made for the parents, although 
there are certainly other obvious reasons besides that 
adduced in the emphatic language of the Koran, why 
they should not be excluded. ** Upon failure of issue in 
the first and the other descending degrees, reason sug- 



^ Sale's Koran, page 127. f Nambers, chap. 27. 
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gested that inheritance ought to turn back into the line of 
ascendants ; as well in consideration that, for the most 
part, either the possessions themselves, of at least the first 
seeds and principles of them, which the children after* 
wards increased, proceed from the parents, as because 
their extraordinary benefits give them an especial title to 
this reward : who, since they would much rather have 
desired, that their children should inherit their fortunes, yet 
when they survived them, contrary to the course of na* 
ture, it was but equitable they should receive (however 
melancholy) this comfort of succeeding to what the chil- 
dren possessed. It is a condition (as Pliny observes) abun^ 
dantfy unhappy for a father to be sole heir of his own «w."* 



* PuflRmdorf on the Law of Nature and Nations, book IV, chap, ix, 
% 13, and fee continaation of the argument. The same learned author 
cttea the following arguiAeat, at having been adduced to prove that the 
rigbu of the parents were not overlooked by the Jewish Law ; but he 
does net seem to attach much weight thereto, and it is sufficient, for my 
pnrpote, that the Law in question contains no express provision for the 
pareots. In trutfay the argument advanced seems rather Jesuitical : 
'' Pbtio the Jew reporting that Moses established this order of inheritance, 
that the sons should stand first, the daughters next, then the brothers, 
and in the fourth place the uncles by the father's side, used this as an 
argument to prove that fathers likewise may inherit what their sons 
leave behind; for it would be useless (says he) to imagine that the uncle 
should be allowed to succeed his brother*s son, as a near kinsman to 
the father, and yet the fatlier himself be abridged of that privile^re ; 
but inasmuch as the law of nature appoints that children should be 
heirs to Uieir parents, and not parents to their children, Moses passed 
this case over in silence, as ominous and unlucky, and contrary to ail 
pious wishes and desires ; lest the father and mother should seem to be 
gainers by the immature death of their children, who ought to be 
afflicted with most inexpressible grief. Yet by allowing the right of 
inheriunce to the uncles, he obliquely admits the claim of the parenU, 
both for the preservation of decency and order, and for continuing the 
estate in the same family/' 
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Accordingly we find that the Civil Law expressly enume- 
rates the parents among heirs. 

In the English Law of successions to the personal pro- 
perty of intestates, I am aware that ample consideration 
is shown to the parents ; but they are excluded from in- 
heriting real property . 

The Hindoo Law makes provision for the parents, but 
its rules differ generally from those of the Moohummudan 
Code, inasmuch as, agreeably to the former, several 
descriptions of heirs, varying in degree of relation, inhe- 
rit successively, but not simultaneously. According to 
the Hindoo Law, where there are sons or other lineal 
male descendants, they alone are the legal heirs. I 
make namention of the provision assigned to the mothers 
and to the daughters ; that to the former persons being 
assigned, only in the case of partition by sons, and that 
to the latter persons being accorded rather with a view 
to their maintenance than admitted as an absolute and 
indefeasible right of inheritance. According to the Moo-^ 
hummudan Law, on the other hand, the claim of the 
daughters to a share equal to half of what is taken by 
the sons is recognized as being on the same footing as 
the claim of the sons; and so also the claim of the father 
and mother, and husband and wife, to their specific al- 
lotments. The parents are entitled to the inheritance, 
by the Hindoo Law, only in default of male or female 
issue of the widow, and, conformably to some authorities, 
of the brothers also. ♦ 

* In this respect the Civil Law seems to partake of the principles both 
of the Hindoo and Moohummudan Codes. It resembles the former in 
giving exclusive preference to the children, and it resembles the latter 
IB pannittbg timultaneoaa succesaion of brethren and parents. 



viii Preliminary Remarks* 

The apparently unjust preference of the elder son, to 
the exclusion of all the rest, which in our own Law had 
its origin in the feudal policy of the times, is r^ected 
by the Moohummudan Law, and the equitable principle 
of equality obtains in its stead • The learned author of 
the Commentaries on the Law of England informs us, 
that '' the Greeks, the Romans, the Britons, the Saxons, 
and even originally the Feudists, divided the lands equal* 
ly/'* He admits that this is certainly the most obvious 
and natural way, and quaintly observes, that *' it has the 
appearance, at least in the opinion of younger brothers, 
of the greatest impartiality and justice." f That there 
are reasons of expediency which suggest this preference 
there can be no doubt ; but how far it may be consistent 
with justice may perhaps be questionable. It is by this 
principle of equality also that the Hindoo Law of suc- 
cessions is governed. % 

The only rule which bears on the face of it any ap- 
pearance of hardship, is that by which the right of repre* 
sentation is taken away, and which declares that a son» 
whose father is dead, shall not inherit the estate of hi^ 
grandfather together with his uncles • It certainly seems 
to be a harsh rule, and is at variance with the English^ 
the Roman, and the Hindoo Laws. § The Moohummudan 



* Blaclut. Com. yoI. 2, page 214. 

t Ibid. 

t Conformably to the ancient Hindoo Law, the right of prijnogeiniture 

' was partially recognized, " let the eldest have a double share, and the 

next bom a share and a half, if they clearly surpass the rest in virtue 

and leamin}!:." Menu, chap. ix. § 117, but the distinction ia &TOur of 

primogeniture is abolished in the present age. 

§ According to the Scottish Law, I find that although the right of 
representation is admo^edged as to real prQ||lrty, yet that it does not 
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dtectibrft asi^igii ra-ia retuson for denyii^g^ the Tig([C of re- 
preftentaticmy that a person has not evea w^ inchoate- fight 
to the property 6f his ancestor^ until the death ef 6uch 
ADcettOT, and that, cokisequently, there ean be no daim 
through a deceaited person, in Sf^om no right could by 
possibility have been vedted^ 

I have met with a passage in a learned author already 
quoted, i)?hich seemsi so apposite to the present subject, 
that I may be pardoned for transcribing k here : *' On 
the proposition which we before advanced, Ifiat parents 
are obliged to afford wstename to their children, not only of 
ike first y but rf farther degrees, in case their proper parents^ 
who ought toperfdrm this office, are extinct, is chiefly found- 
ed the equity of that right termed the right of repre^ 
sentation; by virtue of which, children are supposed to fill 
the place of their deceased father, so as to be allowed 
the same share in the family inheritance as their father, 
were he now living, would receive ; and, consequently, to 
succeed on the level with those who stand in their fa- 
Ijier's degree. And itwoold indeed be a lamentable 
misfortune, if, besides the untimely loi$s of their father, 
they would farther be deprived of those possessions which 
either the rule of the Law, or the design of their proge* 
nUors, had given their parents just hopes of enjoying. 
But if in any place the cioil constitutions will net admit of 
this ftpre!SMiatii)t fight, the children^ who have been so 
unhappily bereaved of their father and of their hopes, 
must endeavour to bear the calamity as an affliction 
^llioh Providence hath laid upon them .''* 
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obtain in the snccession of moveables^ except in the single case of a com* 
p«titi6a between the full blood and half blood.— ^rskine's Principles, 
p«ea414. 

^VdiiMtittm the hvir ofKature and Niittions.— fliook tV, (£. xij K 12. 
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The roles of inlieritance prescribed by tliis Code differ 
from those of any other with which I am acquainted. 
It would be a useless task to point out its peculiarities, 
as they are obvious. Perhaps the system to which it 
bears the nearest resemblance, is that of our own Law in 
distributing the personal property of an intestate, accor- 
ding to which, ** when relations are found who are dis- 
tant from the intestate by an equal number of degrees 
they will share the personal property equally, although 
the V are relations to the intestate of verv different deno- 
minatioxis, and perhaps not relations to each other. As 
if the next of kin of the intestate are great uncles 
or aunts, first cousins, and great nephews or nieces, 
these being all related to the intestate in the fourth 
degree, will all be admitted to an equal distributive 
share of his personal property."* But to this system 
even the resemblance must be admitted to be very faint.t 

^ Blackst Comm. toI. II, page 515, Note. 
• f Tliere is a remarkable degree of a imilarity between the provisions of 
the English Law relative to the mode of disposing of an intestate's perso- 
nal estate and the rules of the Moohummudan Law for administering 
to the property of a person deceased. In the Commentaries, treating of 
the duty of an executor or administrator, it is enjoined, " He must bury 
the deceased in a manner suitable to the estate which he leaves behind 
him, necessary funeral expences are allowed previous tq all other debts 
and charges/' The Sirajyah, treating of the successive duties to be per- 
formed with regard to the property of a person deceased, commences, 
** flrst his funeral ceremony and burial without superfluity of expence, 
yat without deftcienoy." The commentaries,^* the executor or adminis- 
trator must pay the debU of the deceased." The Sirajyah^ *' then the 
diichargf of his just debts from the vhole of his remaining effects." 
Again, ths Commentaries/' when the debts are discharged, the legacies 
claim the next regard." And the Sirajyah, " then the payment of his 
leficiii oat of n third of what remains/' Lastly, the Commentaries^ 
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The Moohummudan lawyers have divided heirs* into 
three different classes, first, legal sharers ; secondly, resi* 
duaries. and those are either by relation or by special 
cause; and thirdly, distant kindred. The legal shu'ers 
are the husband and wife, the father and mother, the 
grand&ther and grandmother, the brother by the same 
mother, the sister by the same mother, the uterine sister, 
the sister by the same father, the daughter, and the son's 
daughter. The residuaries by relation are the sons and 
their descendants, the father and his descendants, the 
paternal grandfather in any stage of ascent and his des- 
cendants, and in some cases sisters and daughters. Those 
by special cause are the manumittors of slaves and their 
heirs. The distant kindred comprise all those relations 
who are neither l^fal sharers nor residuaries; and, in 
dieir default, the property goes to the successor by con> 
tract, and to persons of acknowledged, though not proved, 
consanguinity. It will be seen, on reference to the 
principles of inheritance, that many of the persons above 
enumerated have the privilege of simultaneous succession, 
whether the property be real or personal; which cir- 
cumstance is the chief peculiarity of the Moohummudan 
Code. 

The rules agreeably to which distributions are made 
would, at first sight, appear rather complex and intricate ; 
but they may be speedily acquired by a very moderate 



" when all the debu and particular legacies are discharged, the lurplui 
or retiduum raut be paid (where it is not left U> the executor) to the 
nextofkio: and the Sinyyah, '^ipid lastly, the distribution of the resi* 
doe among his luceetaon." 

* Thronghoat this work 1 use the term " Heir" in its broadest sense, 

to tignifj; *BJ person who has a right of inheriting an; ipecief of pnpei^. 
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diace of attention, and, when eace known, thepe can arise 
no legal problem, relative to awcceswons, vfaich would 
not, by their means, admit of easy and satisfiaudory solui- 
tion. It must, at the same time, be admitted, that thft 
heterodox Code, or that which is observed by the Schias. 
(commonly called the Imameqfa sect, as they foUow. the. 
doctrines of the twelve Imamty can boast of much greater 
simplicity* This Code has hitherto, had no weight in 
India, and evm at Lucknow, the seat of heterodox 
majesty itself, the tenets of the Sosonees are adhered to. 
I have however given a compendium of their law of in^ 
heritance, extracted from tibie *^Shuraya oal Islam^'* a 
work of the highest authority among them« Thia I was 
nduced to do, as no account haa ever been rendered, ta 
my knowledge, of the doctrine of the sect in question, on 
the law of inheritance.; and as I have reason to believe 
that our courta of justicae have passed decisions avowed- 
ly in conformity to its principles. Considering the uni* 
versal toleration that prevaila throughout the British do*- 
minions in India, it is. perhaps but equitable, that the Law 
should be administered to the sectaries, in question, 
agreeably to their own notions of jurisprudence, espe- 
cially in matters affecting the succession to property, 
in which cases both parties are of course always of 
the same persuasion. 

Where the Law expressly prohibits the receipt of in* 
terest on money, and all usurious contracts, it is natural 
to find the provisions regarding purchase, sale, and simi« 
lar transactions, extremely simple and certain in their 
nature. Such is accordingly the case in the Moohum« 
mudan Law. There is no distinction made between sale 
and permutation ; a barter of one commodity for another 
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bfiiBg designated a sale. Even according to our cvm 
Law, die distinction is merely, nominal, and th»e is no 
diffiNrence as to the legal provisions relative to sales axut 
exchanges. The principal points of diiSerence seem ta 
be, the absence of any discrimination in the Moohummu* 
dan Law of sales of real and personal property, and its 
recognising verbal contracts as of equal validity witi^ 
written ones. Another essential point of difference is, 
that the maxim of cmxaL emptor finds no place in this 
code. 

. The most efficient safeguards against the effects of 
improvidence in purchasers are established, so mueh so, 
as almost to exclude the possibility of circumvention. A 
warranty is implied in every saleiand a reasonable period 
of option may be stipulated^ during which it is lawful to 
annul the contract. Where property has been purchased 
unseen it may be returned, if it does not fully answer 
the description, and the seller may at any time be com- 
pelled to receive back the property and refund the 
purchase money, on the discovery of a blemish or de- 
fect, the existence of which, when in the possession of 
the seller, may be susceptible of proof. 

In exchange, where the articles opposed to each 
other are of the nature of similars, equality in point of 
quantity is an essential condition to the validity of the 
contract, and no term of credit, on either side, is ad<F- 
missible, which would be advantageous to one of the 
parties, and savour therefore of usury ; but where goods 
are sold for money, or money is advanced for goods, a 
term may be stipulated for the payment pf the money, or 
for the delivery of the goods. So tenacious however is the 
Law, of certainty, that it will not admit of any, the least. 
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* 

indefimtenestin the tenn. The date must be specified ^ 
From the above observations it will be seen, that the 
Moohummudan Law of sales does not differ very mate- 
rially from the Civil Law^ to which the provisions of the 
Scottish code bear a close resemblance.* 

Sales of land and other immoveable property are clog- 
ged with an incumbrance, which is not, however, peculiar 
to this code. I allude to the Law of pre-emption. This 
confers the privilege on a partner or neighbour to pre- 
clude any stranger from coming in as a purchaser, pro- 
vided the same price be offered as that which the vendor 
has declared himself willing to receive for the property 
to be disposed of. 

In the Jevtrish Lawf allusion is made to the cus- 
tom» but it is not to be found among the ordinances 
of the Koran. On the authority of Puffendarf it would 
appear that the right in question was not unknown to the 
ancients^ He states ** another more easy sort of re- 
demption, is what they call Jus irporc/if|tfc«i»c» or the pri- 
vilege of the first refusal, that is, if the buyer be hereafter 
disposed to part with the commodity, he must let the 



^ The vendor, where he is not the tme owner, cannot, by delivery, 
transfer to the purchaser the property which was not his to i^ve ; but 
the purchaser, in respect of hb bondjide, makes the fruits of the subject 
his own, till it be evicted, or at least reclaimed, by the true owner, 2.1.14. 
And, as warrandice is implied in all sales, the vendor must make the sub- 
ject good, if it be evicted, 2. 3. 1 1. The insufficiency of the goods sold, 
if it be such as would have hindered the purchaser from buying had he 
known it, and if he quarrels it recently, founds him in an action, {Actio 
redkibitoria) for annulling the contract. If the defect was not essential, 
he was, by the Roman Law, entitled to a proportional abatement of the 
price, by the action Tuanft mtnom. — Erskine's Principles: page 310. 

t Leviticus, chap. uv. 
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teller have the first refusal at the same rate he would sell 
it to another. In many cases, certam persons pretend to 
this privilege by ]Law, as the landlord in the sale of his 
tenant's stock, the creditor in his debtor's goods, the 
neighbour in the purchase of a neighbouring farm, any 
members in a thing that belongs to the society, and the 
next of kin in the goods of their relations, which is pecu- 
liarly called retractus gentiUtius, or the family privilege/** 
For a long time, I was of opinion that the municipal 
Law of the Hindoos had no provision to justify the claim 
of such a privilege; and, indeed, the more current autho- 
rities are entirely silent on the subject Hindoo litigants, 
of course, have endeavoured to assume it whenever self* 
ipiterest dictated; but I was not, until lately, aware 
that my authority could be cited in its support. By the 
Moohi^nunudan Law, unquestionably, Hindoos have the 
saipe title to claim the privilege as Moosulmauns; but, as* 
suming it to form po part of their own Law, I apprehend 
they ought pot to be permitted to take advantage of the 
doctrine in question. The principles of the Hindoo and 
Moosulmaun Codes are declared applicable to cases <rf 
ipheritance, contract, &c. arising amopg these two great 
bodies of the community; but, at the same time, i^pli- 
cable respectively only. It is declared, also, that where 
the parties are of different persuasions, the Law of the 
defendant shall be adhered to, but by this provision, it 
was never intended that a plaintiff might make his 
election between the two Codes, and prefer a claim to 
be decided by that Law which best suited his parti* 
cular purpose. — ^While officiating, as judge of the 2illak 

• BMkV,chap.T,H4> 
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Court of Sliahabad i made a reference to tiie SuJder 
Dcbanee AdawbU on a point connected with this ques« 
tion, to the following ^fect : '' does the Moohummu-* 
dan Law of Shoqfaa, or right of pre-emption extend ta 
Hindoos ? or in other words, would the Court be justi- 
fied ill entertaining and investigating a claim preferred by 
one Hindoo against another, and resting solely and avow- 
edly on the principle of Law above-mentioned ? I am 
supposing the defendant either to have demurred on the 
plea.of the inapplicability of the Law quoted to his case,. 
or from ignorance, or from thinking that he had othet* 
substantial grounds of defence, or from any other cause,. 
to have neglected making the objection ; but at the same 
time not to have expressly admitted his willingness t& 
leave the point at issue to be tried according to tbe pro- 
visions of that Law. lean find only one case (thefirst) among* 
the printed reports at all bearing on the point : there is a 
remark subjoined which seems by do means satisfactory' 
or conclusive : the case is clearly not included in the Let- 
ter of Section XV, Regulation VI, 1793, nor in any subse- 
quent enactment ; but I observe in Mr. Harington's ana- 
lysis, that on a reference to the Sudder Dewance Adawlut in 
the year 1708, the Court were of opinion that the spirit of 
the rule forobservingthe Hindoo and Moohummudan Lawa 
was applicable to cases of slavery, though not included in 
the letter of it. The same principle of construction might 
I think be extended to this case : I conceive that a Moo- 
hummudan, with as much reason, might sue his brother 
for the Jethansha,^ or larger share in right of primogeni- 
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* This right is obsolete in the Ca/t or present ag^e among the Ifikidooi^ 
It as it still retains a place in thtitlaw books, and is a characteristic 
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ture, according to the Hindoo Law. In the Hidaya the 
right of Skoofaa is declared to be but a feeble right, as it is 
the disseizing another of his property, merely in order to 
prevent apprehended inconvenience : its extension to all 
cases of neighbourhood cannot fail to depreciate the value 
of l^ded property ; and being impressed with a convic* 
tion of the unreasonableness of the Law in question, ac- 
cording to modem construction, I should feel very much 
inclined to circumscribe its operation within as narrow 
bounds as possible* The suits which occasioned the pre* 
sent reference are seven in number. The parties, at least 
the Sha/ee or claimant of the right, and the seller or de* 
fendant, are the same individuals in all the seven suits. 
These two persons purchased at public auction, four or 
five years ago, several very valuable estates, totally dis- 
tinct from each other, with separated and defined boun- 
daries. One of them having lately disposed of some of 
his Mauzas, by private sale, the other (who resides at 
Benares) sues him and the purchasers jointly, on his al* 
ledged right of pre-emption ; the property of the claimant 
bordering on that sold. In four of the cases the defendant 
pleaded his own cause, and no demurrer was made on the 
plea of the inapplicability of the Law to the parties. In 
the other three, vakeels were entertained, and the objec- 
tion was made. Under such circumstances, it can hardly 
be contended, that the omission in the pleadings implied 
that the defendant considered himself amenable to the 
Law in question; and I felt disposed, therefore, to non- 



sir Code, It served for the purpose of illastration on this' 
occaiion. 
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«uit the plaintiff. I should hare done so, had I not rea*" 
son to believe that cases have been tried and decided on 
the merits under similar circumstances, and that an ex- 
|>ress authoritative opinion on the subject would effectu- 
idly remove all doubt, and, by preventing t>ne cause of 
uirreasbniBible litigation, prove essentially beneficial to the 
community at large ." To the above reference I was 
informed, in reply, that no rule of Moohummudan Law 
6ould apply to a civil suit in which the parties are 
Hindoos, as they would appear to be in the cases to 
which my query related ; that the Court did not hold the 
16th Section of Regulation IV, 1793, to preclude me from 
ascertaining from my Hindoo law officer whether the 
light of pre-emption was recognized by the Hindoo Law, 
^ and if so, what the provisions of the Law respecting it 
were; and that, at the same time, it was obvious, that it 
was not one of thosjB cases in which the Regulations 
necessitatie the Judge to follow the Law as expounded by 
his Law Officer, should it appear to be irreconcileable 
"with well established local usage, or to be otherwise 
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ttiischievous or manifestly inconvenient/* Since, how- 
ever, I had occasion to make this reference, I have found 
in the Muha Nirbana Tuntra, a work which chiefly treats 
of mythology, a passage which would seem to imply 
that pre-emption is recognized as a legal provision accor- 
ding to the notions of the Hindoos. For the gratification 

of the curious I subjoin in a note * the passage, with a 
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translation. But it remains yet to be decided whether 

The proprietor of immoyeable property, hayiog a seif hbonr compe-^ 
tent to purchase it, is not at liberty to sell such property to anothejk 
Among neighbours, he who is a relation, or of the same tribe, is preferred. 
In their default a friend. [Here] the will of the seller prevails^ even 
though the price of the immoveable property be agreed upon with 
another, yet if a neighbour [pay] the price, he is the purchaser, and not 
another. If the neighbour be unable to pay the price, or be consenting 
to the s^e, the proprietor is then at liberty to sell it to another. O god- 
dess! if immoveable property be sold in the absence of the neighbour, 
and he (the neighbour) pay the price immediately oa hearing of the 
sale, he is competent to take it. But should the purchaser, having 
Blade houses or gardens, be in the enjoyment of them, the neighbour is y 

not entitled to take such immoveable property even by paying the price. 
A person is at liberty, without permission, to cultivate lands^ which pay 
no revenue, or have been usurped, or waste, or, though not waste/ are 
extremely 4ifficult of access. He may enjoy the rest, having given to the 
king the tenth [of the produce] of the lands thus with difficulty acquired ; 
the king being lord of the soil. A proprietor is not at liberty to dig 
ponds, wells, or pools, in a place where it would be asnoyihg to othenu 
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this shall be held to be practical Law or no.* The Pundit 
with whom I perused the passage in question, declared 
that the right of pre-emption takes effect only, in cases 
where positive injury would result to the neighbour by 
the sale to a stranger ; and, from the tenor of the last 
sentence, such would, indeed, seem to be the effect 
against whiQh the provision was intended to. guard. 

It is true that there are numerous devices by which 
a claim, founded on the right of pre-emption, may be 
avqided, and tha,t the Law itself, admitting its weakness^ 
has annexed hard conditions to the e&tablishmei;(t of its 
validity. But these are not sufficient bars to litigation 
in India, when opposed to the natural propensities of 
the natives, and the trifling expence at which they may 
purchase the gratification of inflicting legal annoyance. 

The Law is extremely favourable to the donor where 
property is gratuitously conveyed. A gift should always 
be accompanied by delivery of possession. False pre- 
tences, legal incapacity, or other similar circumstances, 
under which the validity of a gift may be questioned, and 
which would render it either void aJ> initio^ or voidable, 
need not be specified : they are the same as those which 
obtain in most other codes of jurisprudence, and they 
would no doubt avail in case of a suit brought by any re^ 
presentative of the donor to set ai^ide a gift unduly made^ 
But as to the donor himself, he has power to demand res^ 

' '■ I — —— ■ III III i^i^^— . » < ^ 

* The intermiQable and troubled ocean of Hindoo jurisprudence is 
sure to present something for the support gf any opinion which it may 
he desirous to l^eep afloat, fo> the purpose of temporary convenience; 
and were the expounders of this Code restricted in their citations to a 
few wcMrk9 pf notorious authority, it might have a salutary effect in 
purbing th^ir fancy, if not their cupidity. 
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toration, even where the gift may not have been attended 
by any disqualifying circumstances. This power, however, 
of revoking gifts, is subject to certain limitations. Accor- 
ding to the English Law, a gift is revocable only under 
circumstances which would equally have operated to 
avoid any species of contract.* According to the Civil 
Law there were three causes only which could justify the 
revocation of a gift.t But, according to the Moohum- 
mudan Law, there are only seven circumstances under 
which a gift is not revocable.;]^ A gift made on a dea^- 
bed, though not made in contemplation of death, is 
nevertheless not considered as a gift inter vhos, but has 
the efiSsct of a legacy, ohly, and consequently cannot 
extend to more than a third of the donor's estate. On 
comparing the chapter containing the principles of gifts 
(pages 60 to 62 of this woric) with the contents of the 
subjoined note § taken from an authority already cited, 

* piack^t Com. vol. 11, page 441. 

t Browne's Civil Law, fol. I, page 229. 

t See Prin. of Gifts, page 51^ ^ 13, and Prec. of Gifts, pap:e 224. 

S AU d<)naiions, ^rhether by the wife to the hust>and, or by the husband 
to the wife, are both }^j the Roman I^aw ^d ours^ revocable by the donor : 
ne cof^mges mutuo amore se spolienty \. lyde dan, mt vir 4* ux.; but if 
the donor dies without revocation, the right becomes absolute. A r^;fat 
nay be revoked, not only by an explicit revocation, bi^t tacitly, by after- 
wards conveying to another t^e subject of the donation, or by charging 
it with a b|irthen ii^ favour of a third party; but in so ftir as the sub- 
ject is ppt burthenedy the donation subsists. Thpugh the deed should 
))e graiited, nominally, or in trust, to a third party^ it is subject to revo^ 
nation, if its geni^ne effect be to convey a grat^itous right from one 
pf the spouses to the pther; plu$ etdm polet quod agiiur^ qwm qwod 
timuiaie amdpitur. — ^W^re the donation is not pure, it is not sub^ 
jeict to r^ocation : Thus, a grai^t made by the husband, in conae^ 
i^uence of the iiatural ^Migation that lies \|Lpon hi|n tQ provide for his 
wife, is not revocable, unless in so far as it ezcee^i Uit measure of a 
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but little difiereiice vrHl be found to exists Jt should 
hf&re^ however^ be mentioned*, that though gifls to rela* 
tioitt are generally irrevocable, yet a gift from a father 
to his minor son is revocable at tbe pleasure of the 
fisrmer. The right ef a husband to rev(^e a gift to his 
wife^ and vice versd, does not appear to he recogiuzed, as 
it is in the Roman and Scottish Laws« 

The disposition of a ti^^tator being legally restricted 
to one third of his estate, but little uncertainty can 
exist on the doctrine of wills and testaments. If the iega* 
eies exceed the amount above specified, the will is con- 
sidered inofficious, and its provisions will be carried 
into effect pro tanto only. The jaw of Scotland also res* 
tricts a person, who leaves a widow and children, from 
disposing of more than a third part of his moveable pro^ 
perty by will.* Nuncupative and written wills are of 
equal validity, and the same d^ree of evidence is re* 
quired to prove them as is necessary tathe establishment 
of any other ordinary transaction between man and man. 
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rational settlement. Neither are remuneratory grants revocable, where 
nratoal grants are made in consideration of eacifai other, except where an. 
-onerous cause is simulated, and a donation truly intended. — Erskine's 
Principles, page 77. 

* Jf a person deceased leaTcs a widow, but no child, his testament, 
OK, in other words, the goods in communion, divide in two ; one half 
goes to the widow, the other is the dead's part, i. e. the absolute pro- 
perty of the deceased, on which he can test, and which falls to his next 
of.kin, if he dies intestate. Where he leaves children, one or more, but 
no widQW,,tbe children get one half as their legitim ; the other half is the 
ilead's.part, which falls also to the children, if the father has not tested 
upon it. If he leaves both widow and children, the division is tripartite ; 
the wife takes one third by herself; another falls, as legitim to the diiN 
tdren, equally among them, or even to an only child, though he should 
succeed to the heritage ; the remaining thiA is. the dead's part — 
Erskine^s Principles, page 418. 
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• The latitude granted by the permission of polygamy, 
atid the apparent facility of divorcei are not, it must be 
admitted, accordant with the strict principles of impar- 
tial justice; but the evil, I believe, exists chiefly in 
theory, and but little inconvenience is found to follow it 
in practice. It is remarkable with what tenderness the 
rules relative to marriage and parentage are framed. Mr. 
Evans, in his Appendix to Pothier, treating of hearsay evi* 
dence, observes, '' there is a disinclination to bastardize 
issue, which is sometimes perhaps carried too far. When 
parties are actually married, and there is no impossibility 
of the husband being the father of the issue of the wife, 
every consideration of decency and propriety repels the 
admission of evidence to the contrary ; but when the 
question is, whether a perscm was or was not bom during 
wedlock, it should be recollected that the interests of 
justice are concerned in preventing One, who is really a 
bastard, from usurping the rights of the legitimate mem- 
bers of the family ; and there is no particular reason of 
public policy which requires that those who have the 
real rights in their favour should meet with peculiar 
obstacles in substantiating theprosfof usurpation."* But 
the Moohummudan lawyers carry this disinclination much 
farther : they consider it a legitimate course of reason- 
ing, to infer the existence of marriage from the proof of 
cohabitation. 

' None but children who are in the strictest sense of the 
word spurious are considered incapable of inheriting the 
estate of their putative fathers. The evidence of persons 
who would, in other cases, be considered incompetent 
vritnesses is admitted to prove wedlock, and, in short. 



f Vol. U, page 291. 
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where, by any possibility, a marriage may be presumed, 
the Law will rather do so than bastardize the issue ; and, 
whether a marriage be simply voidable or void ab initio, 
the offspring of it will be deemed legitimate. Much 
misconception exists, I imagine, however, relative to the 
Moohummudan Law on the subject of legitimate and 
illegitimate issue, and it seems generally supposed that, 
agreeably to its provisions, no person can be considered 
a bastard. The learned Sale observes, that '* among the 
Moohummudans the children of their concubines or 
slaves are esteemed as generally legitimate with those of 
their legal and ingenuous wives^ none being accounted 
bastards except such only as are bom of common women^ 
and whose fathers are unknown." This, I apprehend^ 
with all due deference, is carrying the doctrine to an 
extent unwarranted by Law, for where children are 
not bom of women proved to be married to their fathers, 
or of females, slaves to their fathers, some kind of evi- 
dence (however slight) is requisite to form a presumption 
of matrimony. The mere fact of casual concubinage is 
not sufficient to establish legitimacy, and if there be 
proved to have existed any insurmountable obstacle to the 
marriage of their putative father with their mother, the 
children (though not bora of common women) will be 
considered bs^tards to all intents and purposes. Another 
learned author also, citing the law of Solon, that a bas- 
tard shall not be deemed next of kin, nor any relation be 
supposed between him and the proper sons, proceeds to 
state, *' on the contrary, amongst the Mahometans, as to 
the point of sharing the father's estate, there is no differ* 
ence observed between the sons of the wife, the concu* 
bine, or the servant maid;*' whereas, in point of fiotct, the 
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jnaniage of a free woman, proved or presumed, is the 
only ground for considering, herv issue legitimate.* It 
must be admitted, at the same time^^that there is no 
more difficulty in establishing a marriage by the Moqt 
hummudan. than by the Scottish Law, according* to 
which,, though no formal consent should appear, mar^ 
xiage is presumed from the cohabitation, or living toge- 
ther at bed and board of a mSn and woman who are 
generally reputed husband and wife.f Marriage also, 
according to this Codq, is entirely a civil contract. In 
anisweic to the quQstion as to whether it was necessary 
for a marriage to be celebrated by a Kazise^ the law 
officers attached to the Provincial Court of BiareiUy de- 
livered an opinion, on the 19th of April 1823, suggesting^ 
the ^pediency of the observance of this form, rather than 
its necessity. They stated, for instance, that silence is an 
argumeut of consent, on the part of a woman, only when 
she is addressed by biir near guardian or by the Kazee, 
of which point of Law illitenfte persons might not be 
aware, and that where the bride does not appear in per- 
son» which is usual in this country, it is requisite that 
her agent should prove his commission to act on her 
behalf by witmesses, in the presence of a Kazee. One 
grand distinction betwee# the Moohununudan Law: and 
our own, and in which the former resembles the Civil 
Law, is that, according to it, the husband ami wife are 
consideied as distinct persons, who may have separate 
estates, contracts, debts, and injuries.;}: 



* Poffendorf, book IV, chap, xi, ^| ix. 

t Erakine's Principles, p. 67. 

J Browne's Ciril Law, ToL I| p* 37. 

d 
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Their sentence of divorce is pronounced with as much 
facility ad was repudiation among the Romans, in case 
of espousals. There is no occasion for any particular 
cause ; mere whim is sufficient. I have already alluded 
to the small inconvenience which this facility producer 
in practice. Where conscientious and honourable feel- 
ings are insufficient to restrain a man from putting away 
his wife, without cause, the temporal impediments are 
by no means trifling. Dower is demaixdable on divorce, 
and, with a view to fhe prevention of such a contingency, 
it is usual to stipulate for a larger sum than can ever be 
in the power of the husband to pay. 

The mode by which a wife is endowed, according to 
the Moohummudan Law, partakes partly of the nature of 
a jointure and partly of conmion dower, according to the 
Law of England. Where the estate which she is to take 
is specified, at the time of marriage, or subsequently 
thereto, it is a jointure to all int^ts and purposes, and 
the widow may enter upbn it at once, without any formal 
process ; but where no particular estate or amount in 
money may have been specified, she is entitled to her 
Muhr mul or proportionate dower, which, it must be 
admitted, is but ill defined, being so much as it may be 
found to have been usual, ovt an average estimate, to 
endow other females of the same family with. But, 
whatever the widow may gain in right of dower or join- 
ture, she is not thereby precluded from coming in as one 
of the heirs, and claiming her indefeasible right of one- 
fourth, when her husband may have died childless, and 
of one-eighth, when he may have left children. It is a 
common practice (as was before observed) to stipulate 
for dower to an excessive amount, and as this claim 
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precedes that c^ udieritance, it might be inferred that 
the rights of childrea aad other heirs are frequently 
defeated: but this is rarely the case. It seldom hap- 
pens that a widow contracts a second maiTiage, and the 
property generally goes to the childrea of the original 
proprietor. There are weighty considerations in favour 
of the practice. Nothing seems so well calculated to 
]Nreserve the peaoQ^ the property, and the character of 
fiunilies. 

Guardians are of two descriptions, natural and testa-^ 
mentary : the natural guardians are the &ther and fa* 
ther s father, and the paternal relations* generally, in 
proportion to their proximity to succeed to the estate of 
of the minor : the testamentary guardians are the exe-^ 
Gutors of the father and grandfather. The^&ther and 
grandfather are competent to the office of curator, as well 
as tutor, or, as they are expressed in the Bengal Code of 
Regulations, of manager as well as guardian; their exe-» 
cutors (being strangers) can act as curators only, and the 
other paternal relations as tutors only. From this it 
would appear, that in providing foi^the care of minors, 
the Moohummudan Law partially agrees with the Ro^ 
man, '' committing the care of the minors to him who is 
the next to succeed to the inheritance! presuming that 
the next heir would take the best care of an estate to 
which he has a prospect of succeed iog, and this they term 
the summa pravidentia.'' * With a viewi however^ tQ 
afiord some protection to the mii;ior, the law requires that^ 
until he be independent, or, according to the more ap<» 
proved doctrine, until he attain the age of seven years. 
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lie f^hofild remain in the custody of his mother, and iti 
her default, in that of some Other female relation; and 
indeed, in the .Hil^/tf^tf/ in treating of this custody, some 
danger seems to be apprehended from trusting a minor 
-with one who, though sufficiently near in point of re-a- 
tion to inherit the estate, is not near enough to entertain 
any very strong a[ffection for his ward. It is stated in page 
387, vol. 4, *' If there be no woman to whom the right 
of Hazdnit appertains, and the men of the family dispute 
it, in this'case the nearest paternal relation has the prefe- 
rence, he being the tine to whom the authority of guar- 
dian belongs : (the degrees of paternal relationship are 
treated of in their proper place) but it is to be observed, 
that the child must not be entrusted to any relation 
beyond the "prohibited degrees, such as the A/awla, or 
emancipator Of a slave, or the son of the paternal uncle» 
as in this there may be apprehension of treachery." This 
principle of entrusting the guardianship to an heir, has 
not wanted its advocates. Lord Macclesfield condemned 
the opposite rule, and declared it not to be grounded 
upon reason, but to* have prevailed in barbarous times, 
before the nation was civilized.* Solon, it appear?, was 
of the sanie opinion with the English lawyers ; Lycur- 
gus with the Roman.f The Regulations of Government, 
however have, (as fieuras the guardianship of the person is 
concerned) seemed to adopt the maxim of English Law, 
that '* to commit the custody of an infant to him that is 
next in succession is qtiasi agnum committere lupo addewh 
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t BrowQC*a Ciyil Isl% Note to page 89, vol. L 
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tandumr* and, consequently, they are distinctly pre- 
cluded from the trust by Section II, Reg. I, of 1 800, 
.which declares, that *' the guardianship is in no instance 
-to be entrusted to the legal heir of the ward, or other 
person interested in outliving him/* The good sense of 
the Law of Charondas is recognized, who separated the 
care of the person and estate, giving that of the latter 
to the next heir.f By Section VIII, Reg. X, of 1793, 
it was enacted, that, in the selection of a manager, 
preference should be given to the legal heirs .of the 
estate ; and although that rule has been rescinded, and 
it is now no longer obligatory to show such preference^ 
where better managers may be procurable, yet the prin- 
leiple of the rule remains unchanged, and the legal 
heirs are still, at least equally eligible with. other per* 
sons. The Regulations % of Government also, by de- 
fining the age at which persons shall be held to have 
attained majority, have precluded the occurrence of .many 
disputes which might arise, were this circumstance to be 
judged of by the indefinite criterion of Moohummudan 
Law ; a criterion more fallible even than that of the liabi- 
lity I of the civilians. The rules relative to guardian and 



* Blackst Comm. page 461, toI. I. 

t Browne's Civil Law^ Note to page 89^ toI. I. 

X By Section 2, Regulation 26, 1793, the minority of both Moohnm- 
mudans and Hindoos is declared to extend to the end of the ei^^teenth 
year. 

II Liberantnr tntelft mascnli quidem pubertate. Puberem autem €09^ 
siani quidem eum esse dicunt qui habitu corporis pubes apparet; id 
est, qui generare potest. Proculen autem, eum qui quatuordecim an- 
nos explevit. Verum PrUcus eum puberem esse in quem utrumque 
concurrit, et habitus corporis et numerus annorum. Pw%d§cL Juttim. 
lib. xm, §§ is. 
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ward are remarkable for their equity and good wta^i 
while scrupulously regardful of the intearests of the miaoiT, 
he is nevertheless not exempted from responsibility, 
where justice obvioiisly requires that he should be con* 
aidered liable^ On perusin|^ the chapter treating of thwe 
subjects (page 64 of this work) it Will be seen, that the 
provisionB relating to them da not di&r very widely 
from those contained in Colebrooke's Dissertation on 
Obligations and Contracts, book iv, chap, x, ^^ 584, et 
passim, which I have subjoined in a note,* in juxtapo^ 
sition with the original passages of Moohummudan Law 
on the same subject. 

The question of Moohummudan slavery seems to be 
but little understood : according to strict law, the state 
of bondage, as far as Moosulmauns are concerned, may 
be said to be almost extinct in this country. They only 
are slaves who are captured in an in&del territory in tiode 
of war, or who are the descendants of such captives. 



* Tlie promise or ezecutorj agreement of a minor, not apparently 
beneficial, and stiU more, one that is on the hot of it prejudicial to him, 
m absolutely void. An engagement apparently beneficial to him is only 
voidable, yet a contract made by a minor, with the advice and con^ 
sent of his friends, will be held binding where in conscience it ought. 
Minors may be charged for trespasses and torts : they are bound by 
obligations arising from delinquency. 



Perhaps ^there is bo point of law which has been noro 
deliberately aad feF&mlly determined than this. I«8 
accnracy, it might have been hoped, was established 
beyond all question; and yet it is only very lately that 
a contrary opinion was delivered by a law officer belongs 
log to one of the conrts of Judicature under this Pre^« 
dency. I subjoin it, with a translation/ as a curious i^^ 

LSUS c_**-i CU-^ UXcjf^\ ^y ^ Cl*-.» CW;* ^*1jA cWl 












to mhkid, aad to perplex tht mmfit^ ifsotica. His 









•-^ .X, 









(cfl (.JOU uXI ,>£i^ ib** ^1«| J*| s^t^ 

C^««» (c;t^ aU»^ juji^ ^^ juLc allt ^^ o«f* »IJu c 









,b j4 ,gA-»W fA-^ *>4 Jaib e>^ »JiLjl j>«** 




Preliminary Remarks. xxxin 

two principal quotations^ which are in support of his 
opinion, are extracted /rom the Jamiooroamooz and the 
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Ibrahim Hhahu. The words which are mideriined were 
entirely emitted in the Futwa, and it will be observed, 

that the omiftionf are important. Tue term i^ which 

^j*M\<m* tjtJi»\J^JS\ 9^ ^J* *^^ Hr^ S* '^ 
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is the very essence of the sentence, is twice omitted; 
and it is solely from the use of that word, which sig* 

^^ix» ^^ jOiUi-i ^^ i^Uj (j3^ 4£,U. CL^jyaj^ \j ^^ 

QuefTtion : — Legally, by how many means is the right of property over 
male and female slaves acquired X 

Answer: — ^The original condition of man is freedom, and, in the 
opinion of the generality of lawyers, mankind becomes a subject of 
property, solely by reason of infidelity and residence in an hostile 
country, joined to the fact of subjugation. When infidelity and resi- 
dence in an hostile country are united in the same individual, ail 
the qualities of neutral property attach to him. But, as the pro- 
prietary right to neutral property depends on subju^tion, they con- 
tinue without proprietors until they are appropriated, in like manner 
a« dominion is established over other property, such as grass, trees, 
herbs, &c. &c. as is laid down in the Jami oo roomooz and other 
authorities; ** infidels are slaves in an hostile country, although not 
the property of any individual/' It is proved therefore that infidels 
in an hostile country are neutral property, and that the proprietary 
right to them depends on subjugation; but subjugation may be accom- 
plished by various means. One mode is when a Moohummudan ruler 
conquers an infidel city and makes captive its inhabitants, in which 
caie he is at liberty either to kill or enslave them, as is laid down in the 
Hidaya ; ** if an Irnam conquer an infidel country by force of arms, he 
is at liberty either to slay the captives, or to enslave them.*' When 
they are made slaves all the qualities of property attach to th^n, and 
they become subjects of purchase, sale, inheritance, and all other 
legal contracts, in the same manner as other property. The offspring 
also of female slaves whom their masters may have given in marriage, 
are the property of their masters. A second mode is when the inhabi- 
tants of one hostile country subjugate those of another and make them 
prisoners ; in such case proprietary right is established, as is laid down 
in the Futtih ool qudeer^ the Aulumgeeree and the Hidafa s '* if infidels 
of Turkistan conquer infidels of Rome and make captives of diem or seise 
their property; they are the rightful proprietors ; ax^d if Hussttlniians 
should afterwards conquer those infidels of Turkistan, wlm^ver proper- 
ty of the infidels of Rome they may find with those infidels of Turkis- 
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nifies vi et armis, that any support is derived to th^ 
doctrine, of infidels taken by robbery, being slaves in the 

tan, Is lawful to them." A third mode is when the kin^ of an hostile 
state, having seized men and women, sends them from his own country 
as presents to aMoohummudan king or other person of distinction; ia 
such* case ptopfietary right is established, as Mokawkus, the governor of 
I^pt, sent Mary the Copt from Alexandria as a present to the Prophet, 
who treated her as a slave. A fourth mode is when a Afoostomtn, hav- 
ing gone into an hostile country, submits to the form of marriage with an 
infidel woman, and pays the amount of her dower to her guardians, and 
brings her out of that country by force and arms; in such case propri- 
etary right is established, as in laid down in the Futtih ool qudeer and 
other authorities; '* if a person marry an infidel woman in an hostile 
country, and then forcibly bring her into a Moosulmaun territory, the 
marriage will be good and she will become a subject of «ale." A fifth 
mode is when a Moosulmaun enters a hostile country under protection, 
and purchases from one of the inhabitants of that (K)untry his son or 
daughter, in such case proprietary right is established, as is laid down in 
the Jami oo roomoz and other auUiorities: 'Mf a Moosulmaun enter their 
country under protection, and purchase from one of them his son, and 
and then bring him forcibly into a Moosulmaun territory, he becomes 
the proprietor of him; but t he generality of lawyers are of opinion that 

the purchaser is not proprietor of him in his own country, and this is the 
correct opinion." A sixth mode is when a Moosulmaun or an infidel alien 
enters a hostile country, whether with or without protection, and talctes 
an inhabitant of that country eitlier by theft or plunder, and brings him 
either into a Moohummudan or into another country, in such case pro- 
prietary right is established ; as is laid down in the Ibrahim Shahee, the 
Sirajyahy and other works ; " if a Moosulmaun enter an hostile country 
tinder protection, and having taken a boy by robbery bring him to us, the 
boy will be a Moohummudan : the contrary would be the case if he had 

purcha^d, and then brought him out, in which case he would continu e 
of his own religion. It is not mentioned in the case first put, whe- 
ther the boy should be considered free or a slave. It is fit however 
that he should be considered a slave. I heard m y preceptor Ifltikhar ool 
Ayma Zahir Ul Bok haree say, that he had purchased a female native of 
Turkistan, rfhd that he married her under the apprehension that she 
might have been taken by robbery, or fraud, or similar means. From 
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legal acceptation of the term ; the exertion of such force 
being held by some authorities to constitute isteela or 

thig it would follow that a person so taken is not a slave, but the received 



opinion lis that he is a slave, inasmuch as the cause of proprietary rig ht 

is the taking viet armiSy which the term "robbery" may imply." The 

seventh mode is when an infidel alien enters a Moohummudan territory, 
without se^kihg^protectionit and aMoosulman seizes him, in which case 
he is the property of the whole Moosulmaun community; as is laid down 
in the Ibrahim Shahee and other works ; '* if an infidel alien enter a Moo- 
hummudan territory without protection, and a man seize him, he 
becomes the property of the whole community of Moosuimauns; and, 
according to the opinion of Yoosuf&nd Moohummudj he belongs to the 
seizer alone. If, by any one of these various modes of subju^'^ation, the 
inhabitant of an hostile territory come into the possession of a Moohum- 
mudan, he will be subjected to the laws of slavery, even though no holy 
war be waged against the infidel country ; and, as in most countries, 
particularly in Hindostany holy wars have ceased to be waged, the 
practices of purchase and sale, and the other modes of subjugation 
abovementioned prevail. Some lawyers also have maintained the validity 
of the sale of freemen in difficulty and famine, as is laid down in the Fu- 
tawa Itabeeya, the Zukheera, the Moheet and other authorities; '* Moo- 
hummud was interrogated relative to the case of a freeman who sold 
himself from fear of perishing through famine : he replied, that the sale 
of himself by a freeman, under such circumstances, is allowable, but 
not otherwise. He was further questioned as to whether connexion 
with a female, sold under such circumstances, was legal : and he replied 
in the affirmative, and that the parentage of the offspring would be 
established in the* father." It is stated in the Mooheet that the sale 
of a freeman is not allowable unless he be unable to discharge a debt 
which is due from him, or unless he^be distressed, being involved in dif- 
ficulties which endanger his existence, or be reduced to such an extre- 
mity as would justify his eating carrion (in which instances It is lawful) 
because in the time of Joseph, men were in the habits of selling them- 
selves. It is laid down in the Futawa Mokhtusuri Shafee, that it is al- 
lov^le for weavers, coblers, and certain other descriptions of infidels, 
to sell their own persons, even though not in time of famine or difficulty, 
conformably to usage ; '' for the usage of each country is difierent, 
and the peculiar usage, whatever it may be, is ' allowable.*' On this 
authority many lawyers have given opinions as to the validity of pur* 
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subjugation. The Story of Mary the Copt is quite out 
of place,* as it is notorious that Moobummud had many 

chase and tale by the infideU of thii coantry, and by the monnttineon 
aftheirown persona and of their wivei and children, ahould itbacns- 
tomary and 1191 objected to among them ; and penons thoa wld u« 
alao lesral alavea. 

* 1 cannot perhaps better * erify thii asMrtiOD tbait by qnotiag «n 
nttract from a note of the learned Sale on ttie chapter of the Kor4» 
which was revealed to enable Moohummnd to absolTO himself from mn 
ensazementwhichhehadmade to refrain from cohabiting with the sai4 
Mary, "Mohammed hawng lain with a slave of hii, named Mary, of 
Coptic extract, (who had been sent him as a present by Al Mokawkas, 
governor of ^ypt,) on the day which was due to Ayesha, or to Hafta^ 
and as some say, on Hafaa's own bed, while she was absent, and this 
coming to Hafsa's knowledge, she took it eitreme'y i!t, reproached faa^ 
husband so sharply, that, to pacify her, he promised with an oath, 
never to touch the maid again (2); end to free him from the Dbligation 
of this promise was the design of the chapter. I cannot here aroi4 
observing, as a learned wr;ter (3} has done before me, that Dr. Prideaux 
has strangely misrepresented this passaL'e. For having given the story 
of the prophet's amour with his maid Mary, a little embellished, he pro* 
ceeds^o tell us, that in this chapter Mohammed brings in God, allowing 
him, and all his Moslems, to lie with their maids when they will, not- 
withstanding their nives : (whereas the words relate to the prophet only, 
who wanted not any new permission for that purpose, becanse it was 
a privilege already granted him(l), though to none else:) and then, to 
shew what eround he had for his assertion, adds, that the first words of 
the chapter are, O prophet, why dost thou forbid what God hath allowed 
thee, that thou mayest please thy wives? Ood hath granted unto you 
to lie with your maid-servants (3). Which last words are not to be found 
here, or elsewhere, in the Kor4n, and contain aii allowance of what is 
expressly forbidden therein (31): though the doctor has thence taken oc- 
casion to make some reflections which mi^ht as well have been spared. 
I shall say nothing to ai:gravaW the matter ; but leave the reader to ima> 
gioe what this reverend divine would have said of a Mohammedan, if 
he had cau^^ht him tripping in the like manner." It is written alsain 
the Kordn, " Prophet, we have allowed thee thy wives unto whom 
thou bast given their dower, and also the slaves which thy ri.;ht hand 
potsesseth, o/tKe booty which God hath granted thee," on which Sale has 
observed in a note, " It is said, therefore, that the women slaves which he 
should buy are not included in this grant." Sale's Koran, rol.II, pi^e 281 . 
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piivUeges which are denied to the votaries of his religion. 
Without further comment I leave the reader to judge of 
the ammus which dictated the misquotation. 

Of those who can legally be called slaves but few at 
}>reseAt exist. In the ordinary acceptation of the term, 
jlJl j^rsonS are counted slaves who may have been sold 
by their parents in a time of scarcity, and this class is 
very liumeroiss. Thousands are at this moment living in 
a state of hopeless and contented, though unauthorized, 
bittxdage. That the illegality of this state of thin, s should 
be known is certainly desirable. . The law may interpose 
its authority in cases of peculiar hardship and cruelty. 
I believe, however, it will be found, that there is little 
moral necessity for such interposition. In Jndia (gene* 
Irally speaking) between a slave and a free servant there 
is no distinction but in the name, and in the superior in- 
dulgences enjoyed by the former : he is exempt from 
the conmion cares of providing for himself and family : 
his master has an obvious interest in treating him with 
lenity, and the easy performance of the ordinary house- 
bold duties is all that is exacted in return. The impor- 
tation of slaves by sea has been prohibited, and human 
beings, it may^be hoped, have, in this quarter of the 
world, ceased to be commodities of merchandize. The 
sales of children, which do take place, are (setting aside 
the fact of their illegality) devoid of all the disgusting 
features which characterize the Slave Trade : they are 
not occasioned by the Auri sacra fames, but by absolute 
physical hunger and starvation; and the morality must 
be rigid indeed, which would condemn as criminal, the 
act of a parent parting with a child, under circumstances 
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which render the sacrifice indispensable to the preserra^ 
tion of both.* 

Slaves, in the legal acceptation of the term, are cer-^ 
tainly considered nierely as things: they are subject, as 
other property, to the common Law of Inheritance; and 
they cannot be manumitted to the prejudice of heii^ oi* 
creditors ; they may, by special licence, be allowed to 
trade, but, generally speaking, they have no civil rights 
or capacities. 

The rules relative to endowments are worthy of at-t 
tention: under the existing regulations, it is true, that 
a check has been put to appropriations of land for pious 
purposes ; but there still remain many ancient endow- 

* Sihce writing the above I have met with some observations of 
Mr. H. T. Colebrooke in the third volume of Mr. Harington*s Analysis, 
pages 745 and 747, which so fully justify the opinion I have ventured to 
express, that I cannot resist the gratification of quoting them here, ** In- 
deed, throughout India, the relation of master and slave appears to im* 
pose the duty of protection and cberishment on the master, as much 
as that of fidelity and obedience on the slave : and their mutual conduct 
is consistent with the sense of such an obligation ; since it is marked 
with gentleness and indulgence on the one side, and with zeal and loy- 
alty on the other. During a famine, or a dearth, parents have been 
known to sell their children for prices so very inconsiderable,1euid little 
more than nominal, that they may, in frequent iAtances, have credit 
for a better motive than that of momentarily relieving their own neces- 
sities, namely, the saving of their children's lives, by interesting in their 
preservation persons able to provide nourishment for them. The same 
feeling is often the motive for selling children, when particular circum- 
stances of distress, instead of a general dearth, disable the parent from 
supporting them. There is no reason to believe that they are ever sold 
from mere avarice, and want of natural affection in the parent : the 
known character of the people, and proved disposition in all the domes- 
tic relations, must exempt them from the suspicion of such conduct : 
but the pressure of want alone compels the sale, whether the immediate 
impulse be consideration for the chUd; or desire of personal relief/' 
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memta spattered over different parts of India^ which the 
liberality pf the British Govamment has permitted to 
CQPtinue ^evotjEid to th^ purposes designed by their 
founders. The authority which the State has reserved 
tp itself OY^ tfa^se institutions is merely intended for the 
purpp^es pf preservation, and is consistent with what the 
^fpobummndap Law itself permitted to the ruling power.*^ 
The rules relative to debtors, in general, are extremely 
lenient: perhaps the most prominent instance of this,, 
which can be cited, is the case of several persons con* 
tracting a joint obligation in &vour of another. As the 
princq>les of the Moohummudan Code exactly coincide 
with those of the Civil Law,. I cannot exemplify th& 
rules on the subject more effectually than by extracting 
the following passage from Pothier^ '^ Solidity may be 
stipulated in all contracts of whatever kind ; but regu- 
larly, it ought to be expressed ; if it is not,^ when several 
persons have contracted an obligation in favour of another,, 
each is presumed to have contracted as to his own part. 
And this is confirmed by Justinian in the Novel (99). 
The reason is,, that the interpretation of obligations is 
made, in cases of doubt, in favour of debtors, as has beea 
shewn elsewhere. According to this principle^ where an 
estate belonged to four proprietors, and three of them 
sold WinsolidOy and promised to procure a ratification by 
the fourth proprietor, it was adjusted that the fourth, by 
ratifying the sale, was not to be considered as having sold 
in solido with the others: for, although the three had 
promised that he should accede to the contract of sale, 

* See Prin« Endowments, pages 69, 70&71, aad Regulation XIX^ 
1810, for the due approprisUion of the rents and.produce of lands granted 
w the BOi^rtoCmo8qaeji,.temple8, colleges^ and other purposes, &c. drc* 

f 
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it was not expressed that he should accede in soOdo/'^ 
Numerous other examples might be adduced to shovr 
that the Law leans entirely in favour of those against 
whom a claim may be made, and who may have commit- 
ted no wilful wrong. This system, if not in all cases re- 
concileable with strict justice, is at least captivating, 
from the apparent benevolence of the motives by which it 
is governed. 

The rules relative to the pursuit of remedies by action 
do not seem to require particular comment. Superceded 
as they have been by the Regulations of Government, 
they are now rather matter of curiosity than utility. 
Their provisions more nearly assimilate to those of the 
Civil Law than our own. Thus, the oath of the parties, 
or their refusal to swear, constitutes one mode of arri- 
ving at judgment, in default of better evidence.f A 
defendant may plead the general issue, and at the same 
time adduce special matter to evade the plaintiff's claim. 
If the special matter so pleaded be such, that, by the 
failure to prove it, the claim of the plaintiff would not be 
established, the onus prnhaudi does not rest with the 
defendant ; although, by the proof of it, the claim of the 
plaintiff would fall to the ground, for it is a maxim, that, 
•' ei hicumblt probatio qui dicit non qui negat^X But 



• Vol. I, page 147. 

t In i^icaking of the defects of the CommoQ Law, Mr. Justice Black- 
ttone obsenres,. " The principal defects seem to be, first, the want of 
a complete diicovery by the oath of the parties. This each of thera is^ 
BOW entitled to have by going through the expence and circuity of a 
court of equity ; and therefore it is sometimes had by consent, even in 
Ae ooorti of lav." Vol. 3, page 381. 
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*rhere the special plea is such, that, by the failure to prove 
it, the claim of the plaintiff would be established, the onus 
probandi rests with the defendant. As if, in case of a 
debt upon contract, the defendant were to plead ** nihil 
dcbet,^' and at the same time to alledge the poverty of the 
plaintilEf to have been such as to be incompatible with 
his demand. Here, if he failed to prove the latter alle* 
gation, the claim of the plaintiff would nevertheless re« 
main to be proved, and, to put the defendant therefore to 
the proof of it would be mere waste of time. But if he 
were to plead ** solvit ad diem,'' the onus probandi would 
rest with him, because here, on fculure of proo^ the claim 
of the plaintiff would be established . 

It is a general rule, that no claim is admissible which is 
repugnant to a former admission of the cfiiimant, and 
which cannot consistently stand with such admission; for 
instance, a person having admitted that a certain article 
was the property of another, cannot afterwards claim 
such article on the plea of his having purchased it at a pe* 
riod antecedent to that of his having made the admission ; 
nor can a person, having adduced a claim to property, 
either in virtue of purchase or of inheritance, subse- 
quently claim the same properly in virtue of alledged 
gift, though if the claim in virtue of gift had been prior 
in point of date, a subsequent claim, either of purchase 
or of inheritance, would have been maintainable.* 

* As I did not deem the points of Mohnmmudan Law, contained in 
this and the following passages, to be of such prominent importance 
as to warrant their admission aihong the principles, the authorities for 
which have been separately laid down, I think it better to cite, as I gd 
along, the original text, and the following extracts from the Futawa- 
t-Hummadee and other works, will serve to show that the doctrines 
^re laid down arc conformable to the law of which I am treating; 
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If a person claim the proprietary right t6'&fty things 
specifying a date from which his right begbti td a<^cni6, 
and the party in possession plead proprietary right itt Vir- 
tue of purchase, also specifying a dat6 fh)m Which hift 
right began to accrue, for instance, if A Me B for a houftft 
in the possession of B, stating that he (A> acc][uited th6 
right to it a year ago, and B adduce evidence to prove 
that he purchased it from C two years ago, thift ividenc^ 
will not avail B, because he merely stands in the plfto6 
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t>f C, whose proprietary right to the hpuse it is nebessary 
to prove before the transfer can acquire validity ; and 
inasmuch as the possession of the purchaser rests on the 
same title as that of the seller, the case is the same as if A 
had sued G onginally ; in which case the evidence of A 
would have been entitled to preference; it being a maxim 
in law, that evidence is wanting to prove a right not primA 
/ocie apparent, and between the person in possession and 
the person out of possession, the evidence of the latter it 
entitled to preference, his title not being /)nmi facie the 
more apparent. This rule is universally admitted io 
apply if A and B had not specified dates, or if they 
had specified the same date; but if they specified dif« 
ferent dates the evidence of the claimant who as* 
serts the prior date should, according to one opinion, 
be received in preference, whether he be in or out of 
possession.* If C claim property in the possession of B, 
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which he (B) had purchased from A, alledging that A had 
previoiisly fanned or pawned it to him, no action will 
lie against B until C produce A, and prove his assertion 
against him ; and if A bring an action against B for pro- 
perty in the possession of the latter, and B plead that 
the property belongs to C from whom he had received it 
in pledge or the like, this is a sufficient answer to the 
claim; but if As claim be founded on any act done by 
B, for instance, if he alledge that B had stolen or usurped 
the property, it is not sufficient that B plead his having 
obtained the property from a third person, because here 
a specific act is alledged, independently of the question 
of proprietary right, which is quite distinct; for a person 
not in possession might be charged with it, whereas, in 
a claim of proprietary right, an action against the party 
in possession alone is maintainable. * If A sue B for pro* 
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perty, of which B is in possession, and B reply that ha 
had purchased it from A himself, analogy would suggest 
that B be immediately dispossessed of the property, be- 
cause he admits the fact of the property having belonged 
to A, and adduces a new claim by purchase on his own ac« 
count ; but by a more favourable construction (which is 
always preferred to analogy) the rule of practice is, that 
B should be continued in possession for three days, on 

security, to enable him to adduce proof of his allegation.* 
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If a person being sued for a debt, answer ths^t he Qwea 
it, but that it was contracted in gambling, or by other 
unlawful means, his eridence to this plea tbould be re- 
c^ved, if he haye any, and if he have no evidence^ hia 
denial on oath should be credited, because his admi^sioa 
of the debt was coupled with a plea which avoided it.* 
In the case of any specific article claimed from the estate 
of a person deceased, one of the heirs may defend ii» 
Biut; but not if the specific article claimed be not in thQ 
possession of the heir against whom the action is brought. 
It is different in the case of a debt, as in such case one 
heir may defend the suit, even though he may have no 
assets in his hands.f If a person having sold some 
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property to another, afterwards desire td reseiAd the 
contract, on the plea of his not having been autho*- 
rized to make it, his claim is inadmissible; because 
the fact of his having entered into the contract is 
proof against him of his admission, either that the 
property was his own, or that he had due authority to 
make the sale, and, under such circumstances, he cannot 
be permitted to adduce evidence which would be repug- 
nant to his own admission ; nor can he put the defendant 
to his oath in this case, if he have no evidence, because 
the taking of evidence, on the part of the plaintiff, and the 
administration of an oath to a defendant, are consequent 
to the admissibility of a claim, but the claim itself is in 
this instance inadmissible, * In cases of deposit, g^e* 
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rally, Where there is a dispute either about the restoratiotl 
Or the loss of the article deposited, the presumption is in 
favour of the depositary, and his assertion and the evi- 
dence adduced by him are entitled to preference in mat- 
ters simply of trust, where no responsibility would be 
incurred in the event of the proof of the allegation ; but 
if the allegation be of such a nature as would leave res^ 
ponsibility attaching to the depositary, notwithstanding 
the proof of the plea, the evidence which he adduces for 
his own acquittance should be preferred, but not his 
assertion; for instance, where there is no evidence, if a 
depositary were to plead that he had returned the deposit 
by a member of his t>wn family, his assertion on oath 
should be credited, but not if he pleaded that he returned 
it by a stranger; because, it is lawful for a depositary to 
entrust a deposit to the members of his own family, but 
6ot to strangers. * If the proprietor of a deposit desire 
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the depositary to deliver it to his (the proprietor's) bro- 
ther, and on the brother coming to take it accordingly, 
the depositary tell him to come agaia for the purpose of 
receiving it, and on the brother's return he tell him that 
the property was lost before he came for it the first time, 
the presumption will be against the depositary, and he 
will be responsible for the value of the deposit> from the 
manifest inconsistency of the latter assertion. If the 
proprietor of a deposit desire the depositary to .deliver 
it to a third person, and the depositary assert that he had 
done so, the person specified, and the proprietor both 
denying hii» assertion, the presumption will be in favour 
of the depositary, and his assertion on oath is to be cre- 
dited; but the third person is nevertheless npt to be held 
responsible. If, however, the proprietor deny having 
desired that the property should be delivered to a third 
person, the presumption will be in his favour, his asser- 
tion on oath is to be credited, and the depositary should 
be held reponsible. So, also, if the third person admit 
having received the deposit but state that he had lost it, 
and the proprietor deny having commissioned the third 
person to receive it, the presumption will be in favour of 
the proprietor, and the depositary will be responsible ;. 
nor will he have any remedy against the person to whom 
lie delivered the deposit, unless that person had become- 
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his surety for the purpose of indemiuficatioQ.* If a crecE<» 
tor send a third persou to his debtor to receive the amount 
of the debt due to him» aud the measenger baviag realized 
the amount from the debtor^ alledge that he had paid 
it over the creditor, aud the creditor deny having received 
the amount^ in thi9. case the {Nresumption will be in fa^ 
TOUT of the messenger, whose assertion on oath should be 
credited, and the debtor should be freed from his obliga« 
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tion ; but if the messenger, having received the amount 
from the debtor, alledge that he lost it on his way back 
to the creditor, the lost will fall on the debtor ; because it 
was at his option to trust or not to trust the messenger 
sent by the creditor, whose property it cannot be said to 
be, until it come to hand.* If a person, with whom pro- 
perty was left in deposit, assert that he gave it back to 
the proprietor at a certain place on a certain day, in this 
case it is not permitted to the proprietor to bring evi*" 
dence that the depositary, on the day indicated, was not 
at the place where he alledged the re-delivery to have 
occurred ; but he may bring evidence to the fact of the 
depositary's having acknowledged that he was at another 

place.f If a borrower and lender (of a horse for instance) 
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dispute as to the time for which it was to be lent, or the 
place to which it was to go, or the burden whic& it was 
to carry, the presumption is in favour of the lender, and 
his assertion on oath should be credited ; and if a bor^ 
rower have used articles borrowed, in a certain way, and 
plead that he had the permission of the lender, who de* 
nies the assertion, in this case, also, the presumption is in 
favour of the lender, and the borrower will be answerable 
for any damage sustained, unless he can adduce evidence 
to prove the permission of the lender.* 

If a person claim property, on the plea that he had de^ 
posited it with aiiother, and the defendant deny having 
the deposit, and the claimant afterwards adduce evidence 
to prove that he had actually deposited the property 
with the defendant, it is still open to the defendant 
to plead that the deposit was destroyed or returned; 
because these two pleas can both consistently standi 
but he cannot plead under such circumstances that he. 
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never received the deposit, as that would contradict 
what had already been proved.* The answer "of a de- 
fendant, though proved, may be repelled in certain cases 
by the rejoinder of the plaintiff; for instance^ if a per- 
son sue another for a debt, and the defendant plead 
that the plaintiff had remitted it, and prove such plea, 
and the plaintiff subsequently bring forward evidence 
to prove that the defendant acknowledged the debt, 
he will be compelled to pay, if he made no mention of 
the acknowledgment in his answer, as then the remission 
may be presumed to have been made on account of ano- 
ther debt; but it is sufficient for a defendant to prove that 
the plaintiff, who claims property in his (the defendant s) 
possession, had solicited the gift of such property .f 

Similarity of hand-writing is not much respected as 
evidence ; for instance, if a man sue another for a debt, 
producing a written acknowledgment, which the defen* 
dant denies, the claim should not be adjudged on proof 
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of similitude of hand- writing, but if the defendant admit 
his hand-writing, but deny all knowledge of the con- 
tents of the document^ he should not be credited, sup- 
posing the tenor of the writing to be plain, familiar, 
and such as is used in epistolary correspondence. The 
defendant will also be responsible, if the document be 
drawn up in legal form, such as a bond or other obliga- 
tion, and if he called persons to witness that he had 
signed to the declaration therein contained. If a man 
execute a document in the presence of others, and read it 
to them, they are competent to bear evidence against the 
obligor, whether he desired them to be witnesses or not ; 
but even though desired, they are not competent wit- 
nesses, if they are ignorant of the contents of the docu- 
ment. It is a general rule that the entries in bankers 
books should be received as good evidence.* 
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• These specimens will suffice, as a general outline oftbe 
Moohummudan Law of pleadings and evidence, to show 
that its principles aref consistent with equity and good 
sense. It Will be seen that its rules are in unison with 
those of the most approved sj^tems of jurisprudence,- 
and that^ that most equitable of all maxims '* melior.est 
condiiio defendentis** receives its due consideration. Theirs 
preferenoe of male to female evidence (which bythe bye 
is not peculiar to this code*y and other irrational distinc- 
tibnsare, of cot^rse, not attended to in. the practice of 
our Courts. 

I shall conclude these remarks with a few observations 
on the Moohummudan Law of bailment; and first of that 
description of bailment which is termed deposit. This is 
defined to be the delivery of property to another' for the 
purpose of preservation ; which property becomes a trust 
ip the hands of the bailee, who* is not responsible in case 
•f loss.f The reason of the rule in favour 6f depositaries 

tybjj^ j(^l v^Os! crrf *-r^ ^^/ Ji! (Jy ^j^J^f Jl5 f\y» 
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* The testimony ofwomen is always received when it is necessary ^ t. e. 
when the fact cannot be proved without them ; and it is seldom admitted 
where other witnessess can be had. — Erskine's Principles of the Scottish 
Law, page 475. , 
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h 



Iviu Preliminary Remarks. 

is thus given in the Futawa-i- Hummadee. His under- 
taking to preserve the property for the proprietor is a 
gratuitous act of kindness, which should not involve 
responsibility ; and although the permitting a loss which 
can be avoided, certainly implies a deficiency of caution^, 
yet, entire exemption from culpability is not necessary, 
in this instance, as it is in a contract mutually beneficial.* 
This however is the general rule^ to which there are 
undoubtedly exceptions. A depositary cannot legally 
entrust the deposit to the care of a stranger. He should 
not retain it after the proprietor has required him to 
deliver it up. He should not fraudulently deny his pos- 

Depositum est quod custodiendum alicui datum est. — Pandect. Jus* 
tin. lib. xvi, tit. iii. culpee autem nomine, id est desidiee ae negmgentisB^ 
Hon tenetur. Inst. lib. 3, tit. xv, §§ iii. 
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Cansonat quod ait Ulpianus. Nunc videndum est quid veniat in 
commodati actionem ; utrum dolus an et culpa, an vero et omne pericu- 
luifj- Et qnidem in contractibus interdum dolum solum; interdum et 
i:u\yitm pr^ttamus. Dolum in depositor nam quia nulla utilitas eju» 
▼*rni*.uif aipod quern deponitur, merito dolus preestatur solus ; nisi forte 
(^ flM»cM aocesMt^— Justin. Dig. lib. ziii, tit. yi, sec. 2, §§ xiL 
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nession of it, or mix it with his own property so that it 
becomes undistioguishable, nor should he transgress his 
authority by making beneficial use of the property depo- 
sited.* In all these instances he will be responsible for 
any loss that may accrue. A depositary will also be 
•considered guilty of transgression if, having been forbid- 
den so to do, he carry the deposit on a journey, or if he 
unnecessarily take it to a place where danger may 
be appreheiided; and, even though the proprietor may 
not have forbidden the removal of the deposit, if it be 
of such a nature as that its carriage would be attended 
with expence. In all these cases he is held responsible.f 
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These provi»ioDS nearly correspond with three of the six species of 
deceit enumerated in the Code of Justinian, *' De variis speciebus doii 
ex quibus actio deposit! nascitur. Prima species; si depositum noa 
reddatur statim. Secunda ; si reddatur res dolo depositarii deterior facta. 
Quinta: si dolo depositarius rem habere desierit. Lib. xvi, tit. 3, s. 2. 
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Gross fiegligence also induces responsibility, but^ia 
order to ascertain what constitutes such negligence, the 
customs of the place at which the transaction occurred 
shouldbe taken into consideration. For instance, the 
case was put of a depositary, who, having placed the 
deposit in the chamber of an inn, to which there was« 
common court-yard, went out, having fastened the door 
with a string, but not having locked it. In his absence 
the deposit was stolen. Here, in order to determine 
whether the depositary should or should not be responsi- 
ble, it must be ascertained whether the mode of securing 
the door, which he adopted, was considered generally safe 
at the place, or whether it was usual to lock the door.* 
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The above rales are equally applicable to every des- 
cription of bailee, with the exception of that relative to 
the removal of the property bailed, which does not ap* 
ply strictly to carriers. 

Hire or locatio, is, according to the M oohummudan Law» 
defined to be a contract of usufruct for a return.* " A 
contract of hire is not valid unless both the usufruct and 
the hire be particularly known and specified. What- 
ever is lawful as a price, is lawful also as a recompense 
in hire ; because the recompense is a price paid for the 
usufruct, and is therefore analogous to the price of an 
article purchased. The extent of usufruct may be de- 
fined by fixing a term ; as in the hire of a house for the 
purpose of residence, or the hire of land for the purpose 
of cultivation. A contract of hire, therefore, stipulated 
for a certain term, to whatever extent, is valid ; because 
upon the term being known, the extent of the usufruct 
for that term is also known. Usufruct may also be as- 
certained by a specification of work, as where a person 
hires another to dye or sew cloth for him, or an animal for 
the purpose of carrying;^a certain burden, or of riding upon 
it a certain distance. Usufruct may also be ascertained 
by specification and pointed reference; as where a person 
hires another to carry such a particular load to such a par- 
ticular place:" In these examples we find the three sub- 
divisions of this bailment, as laid down by Sir Wm. 
Jones, the locatio conduct io rei; the locatio operis faciendi 
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Locatio conductio est contractus, quo de re frueQd&, vel fiiciendft, 
pro certo precio conyenit Pand. Justin, lib. xix, tit. ii. 
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and the locatio mercium vehendarum. With respect to the 
first subdivision, I cannot find that the Moohummudan 
Law makes any distinction between the responsibility of 
an hirer and that of a borrower. But with respect to the 
two last, the distinction laid down by SirWm. Jones, 
that where skill is required, as well as care, in performing 
the work undertaken, the bailee for hire must be supposed 
to have engaged himself for a due application of the art, 
and the distinction between common carriers and other 
individuals seem to have been adopted also by the Moo^ 
hummudan Law. Thus, if a thing perish in the hands of 
a common carrier, while performing his work, he is res- 
ponsible ; but not otherwise :* so also, if a taylor, in the ex- 
ercise of his trade, spoil the cloth entrusted to him, he will 
be responsible for the value of it ;| but if it be damaged or 
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The first of these examples seems to coincide with the doctrine of 
Ulpian, as laid down in the Pandects, and the second to oppose it; 
^' Si quis vitulos pascendos, vel sarciendum quid poliendum ve conduxit 
culpam eum proestare debere, at quod imperitia peccavit ; culpam esse. 
Quippe ut artifex (inquit) conduxit.'' Lib. xix, de loc. con. 

8i fullo vestimenta polienda acceperit, eaque mores roserint; es 
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lost, not by meansconnected with the exercise of histrade^ 
the taylor would not be held responsible; thus, for in- 
stance, though the cloth was stolen from his house, at a 
period subsequent even to the day on which he had en- 
gaged to redeliver it, no responsibility will attach to him. 

'' Actions against mandataries," Sir William Jones 
observes, ** are indeed very uncommon, for a reason not 
extremely flattering to human nature; because it is very 
uncommon to undertake any office of trouble without com^ 
pensation^ This reason^ I fear, loses none of its weight 
among the orientals, and I have not met with any provi- 
sions, in their law bookis^ which suppose the possibility 
of such an undertaking. 

On the subject of that species of bailment which is 
termed commodatum or loan for use» I do not find that there 
is much difference of opinion between the Moohummudan 
and the Roman or the English laws.* The definition 
given of it in the Shurhi viqaya, and in the Digest of Jus- 
tinian is the same ; except that, agreeably to the former 
law, I do not find that any slighter degree of negligence 
imposes greater responsibility on a borrower than on a 
hirer or a depositary, f If a person borrow an animal 



locato tenetur quia debuit ab hac re cavere. £t si pallium fullo per- 
mutaTerit et alii alter ius dederit; ex locato actione tenebitur etiamsi 
ignaruB fecerit 

Commodatum est contractus quo res g^tis utenda datur ad tempus. 
Lib. xiii, tit, vi. 



A loan is a trust, and if it perish without traosgression (on the pari 
of the borrower) he if not responsible. * 
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from another, without any specification of time or plaee^ 
or of the burthen which it is to carry, the borrower may 
take it wheresoever be pleases, and load it with whateTer 
he thinks proper. 

If the conjecture of Sir William Jones be correct, the 
Moohummudan Law agrees with the Mosaic in its pro- 
visions relative to the responsibility attached to a bor* 
rower, who is responsible in case <^ loss, should he at the 
time be out of sight of the thing borrowed.* For in- 
stance, if a person borrow a horse and enter a house, 
leaving the horse in the street so as to lose sight of itj 
and it be lost, the borrower will be responsible for its va- 
lue-t This species of loan also is distinguished from the 
mutuum or loan for use;^ in which species of bailment, 

• " By the Law of Moses, u it it commonly translated, a temaikabU 
disUnction was made between the loss of borrowed cattle or goods, 
happening; in the a&tence, or the presence of the owner: for, says the 
divine legislator, " if a man borrow aught of his neighbour, and it be 
hurt or die, (Ae own^r thereof aol being with it, he shall sarely make it 
good ; but if the owner thereof be with it, he shall not make it good :^ 
now it is by no means certain, that the original word signifies the owner, 
for it may signify the possessor, and the law may import, that the bor- 
rower ought not to lose sight, when he can possibly afoid it, of tha. 
thing borrowed." 

I I call it after the French lawyers, loan for use, to distinguish it from 
this loan for consumption, or the mutuum of the Romans; by which is 
undentood the lending of money, wine, corn, and other things that may 
benhied by number, weight, or measure, and are to be restored only 
in equal Tklne or quintity. — Law of Baihuents. 
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aectnrditigto Ibe Moofauitiniadan lant, also; the ibhiti bf the 
loan most be reitored^ wUstever accident ifucy iiH^p^VO 
die boitoirer ; contrary to tiie easb of ti Itiab ftil- u^^. * 

A pledge is defin^ to be the giving a thidgin secnitiiy 
fisr the natisikctiott of dettbte irl^ rach as a debt, f A 
{Mtimee sta^ liitber :| Wtitch oVer tb^ fflfedge himself, o^ 
he may devblt^ the oate df il& jir^servtiti&a tiplon his Wife; 
fcUId, 0^ spirant, t>h>Vid6d he be bf hisi Hunily. If, on the 

■ ■ ■ I I I ■. • • ■ y ...... ^ 

* The loan of dima and de^nars, and of articleB estimated by lyiea- 
ftertfm^nt of capacity^ by weighty or by ^o/^, is considered in the light 
of Aarz.^— *tii^' prmdipfe ott. Which this, j^rioceeds is, that AreecU is an 
ili^^stitaHl vl^ thi n^ (&^the ^|iMf lehit;) kid ii thitf caht^ot be 
4ibtained, with regard, to these ibrlSpies; without a destruction of the 
substance, it must, with respectto. them, be necessarily considered as an 
investiture witl^ the' su'6sian6e.-— N6w an investiture of this nature is to 
be cbistd^red Ik t^b fi^^hto, d gTfto/ a lorn,— jStidaya. 
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Pignus est jus creditori in re constitutum quo licet e^ ilium possidere 
in secuhtatem debiti ; eamque distrahere, ut ex pretio debitum con* 
mequatur. Pand. Justin, lib. xx, De pignoribus, drc. 
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contrary, he commit the care of it, or resign it in trust, to 
one who is not of his family, he becomes the security. ** If 
a pawnee commit any transgression with respect to the 
pledge, he must make reparation to the whole amount of 
the value; in the same manner as in a caseof usurpatioa; 
for the amount in which the value of the pledge exceeds 
the debt is a trust; and a transgression with respect to a 
trust, renders the person who commits it liable to make 
complete reparation. * A pledge is insured in the pos- 
session of the pawnee to whatever is the smallest amount 
the debt of the pawnee, or the value the pledge bore at 
the time of its being deposited. Thus, if a pledge, equi- 
valent to the amount of the debt, perish in the pawnee's 
hands, his claim is rendered void, and he thereby, as it 
were, obtains a complete payment. If, on the contrary, 
the value of the pledge exceed the amount of the debt, 
the excess is in that case considered as a trusty and the 
whole of the pawnee's claim is annulled, on account af 
the decay of that part of the pledge which is equivalent 
to the amount thereof; and the remainder (the excess), as 
being held in trust, is not liable to be compensated for, 
and consequently the pawner sustains the loss of it. If, 
on the other hand, the value of the pledge be less than 
the debt, the pavniee forfeits that part of his claim only 
which is equa^to devalue of the pledge, and the balance, 
or excess, must be paid to him by the pawner, "f 
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¥Vote the above observations it will be seen that simple 
depositaries and (by parity of reasoning) mandataries, 
are responsible only in case of transgression or gross 
negligence, the former consisting in disobeying the in- 
junctions of the bailor; in unnecessarily exposing the 
property bailed to danger ; in refusing to deliver up pos- 
session of it; in confiding the care of it to a stranger, or 
other overt acts of a similar nature which imply wilful 
wrong; the latter in that total deficiency of care, which 
amounts to gross negligence, and which must be judged 
of according to the circumstances of each case ; that a 
borrower for use> and a hirer (regarding whom the law 
is the same), are responsible under similar circumstances, 
with this aditional provision, that, in the case of hired or 
borrowed cattle, the bailee will be responsible, if, at the 
time of their being lost, they were out of his sight, this 
being primd facie evidence of gross negligence ; that 
persons hired to perform any work, or to carry goods 
from one place to another, will be responsible under simir 
lar circumstances, with this additional provision; that, in 
the case of professional workmen and common carriers, 
if damage or loss accrue to the property bailed, in the 
exercise of their vocation, it will be attributed to gross 
negligence ; that a pawnee is answerable, under similar 
circumstances, for the whole value of* the pledge; that 
if the pledge be lost by any means, his debt is extin- 



*i'** J-oiJW ^yj\ ^j^ »,jJu j^Sj? ^ 
i2 
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[, if the; pTPP^^y pawned equal or ei:ceed it ia 
Talui^ ; and tt^at a borrower for consumption is aniwerable 
at all ev^i^ts. 

Now I cannot help being of opinion that tl^e whole of 
thtsf doctrine is cpusi^tent with reason and good sense. 
The^l^^Y* ?*JjWI)^wjq by Sir Wm. Jones, is. that *' a paw- 
nee sJ^aLl vfit hff ^isi^l^^icjged^ if the pawn b(e wx^fly. stolen 
from him^ bUft if h^ b$ forcibly robbed of it, vntlumt hU 
fault, his debt shaU{ not be extwguished. He. admits that 
this species of bailment is bepefi^al to tiu^pflwnec by se-* 
curing the payment of b^is d^bt> aod to the pawner by. 
proquring h^m credit. In otl^r words, the coutiactia 
mutually and reciprocally advantageous. Surely tiKeB<tha 
contracting parties ought each to be subjected to the. 
same liabilities, and it ought to foHow^ a9 a necessary 
consequence, tbs^t if the borrower was robbed of tb$ 
moDey, the pawuee should lose his debt. This, however, 
I do not find to be any where adipitted. The reason of 
the rule in f^.vour of the pa>ynee seems to be the same as 
that which is assigned for making a distinction between 
the borrower for use and the borrower for consumption* 
and rendering the latter liable in a case where the former 
is not ; which is, that when money, and other things ca*' 
pable of valuation by number, weight, or measure, are. 
lent for consumption, they are to be restored only in 
equal value or quantity; and these things, say the civi- 
lians, nunquam pereunt :* whereas, in loans for use, the arti- 



* Ratio disparitatis est quod ; qui rem utendam accipit ejus rei in 
specie debitor est: porro obligatio extiaguitur rei debitse interitu. AjL 
it qui nummum accepit non nummum quos accepit in specie debitor 
est^ sed generis et quantitatis quee nunquam pereunt. — Note to Pand* 
Justin. De actione comqiodati directs. 
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dei aM to be re-deiivered specificallyt and therefcrt the 
iymkBt must abide the loss if they perish through inevita^ 
ble aocident* Now the argument seems rather more 
specious than solid. Would it not be more equitable, as 
the specific things cannot be re -delivered, to cause their 
value to be restored? By the opposite doctrine thisap* 
parent anomaly is introduced, that a borrower for use^ 
who has the entire and exclusive benefit of the articles 
borrowed, shall not be responsible for an accident, which, 
occurring, with a pawnor (who is only a participator with 
the pawnee in the benefit of the transaction) would render 
him answerable. Suppose the case of a man who, having 
five pieces of money wMch (as bevig the gift of a relation^ 
or from any other cause) he is unwiUuig ta exchange, were 
to borrow five pieces from another individual and to leave 
his own five with the lender in pledge^ and. both the pawnor 
and pawnee were to be robbed of the money borrowed and 
the money pledged in the same night, does it not appear 
rather hard that the pawnor (who perhaps derived the 
least benefit from the transaction) should be subjected to 
the entire loss? The following case has been cited by Sir 
Wm. Jones; ^* Zaid had left with Amru divers gooda ia 
pledge lor a certain sum of m<mey, and some ruffians hav 
ing entered the house of Amru took away his own goods, 
together with those pawned by Zaid. And the question 
waa, wheth»} since the debt became extinct by the lass, of the 
j)ledge, B,nd since the goods pawned exceeded in value the 
amount of the debt, Zaid could legally demand the balance 
of Amr4|, To which question the great law officer of the 
Othman court answered, with the brevity usual on such 
occasions, Olmaz, it cannot be." Upon this Sir Wm. Jones 
observes, *^ we must necessarily suppose tl^t the Turks 
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are wholly unacquainted with the imperial laws of By« 
zantium, and that their own rules are repugnant to natural 
justice/' Now it is, obviously, to the question that the 
objection id made, and not to the answer, which is indu-* 
bitably right, as far as it goes. But where is the repug- 
nancy to natural justice in declaring the debt to be 
extinct on the loss of the pledge ? Would it not be more 
repugnant to justice to make the borrower pay a debt for 
which he had already given more than ample satisfaction ? 
And where is the hardship sustained by the lender? 
According to the doctrine contained in the law of bail- 
ments, if the lender had retained his money, and had 
derived no benefit from putting it out to interest on good 
security, he would have suffered damnum absque injur id; 
but having derived such benefit, he can come upon the 
borrower, who derived only equal, perhaps not so great 
benefit from the transaction. This would indeed be 
inconsistent, and, in my humble judgment, not easily 

reconcileable with natural justice.* I should apprehend 

^^■^■"■^^^^^^■"""■"^^^^^'^^^^^'^""^"■"^^^^■^"■""^■™^""^^^^™"^'^"^~""^'"^^~"^^~~""^^^~^"""~^~^^'^^^^™^'^"^^^^"^^^^^~* 

* I find the following passage in the law of bailments, '' It may be right 
also to mention that the distinction before taken, in regard to loans^ 
between an obligation to restore the specific things, and a power or 
necessity of returning others equal in value^ holds good likewise in 
the contracts of hiring and depositing : in the first case it is a regular 
bailment^ in the second it becomes a debt. Thus, according to Al- 
fenus in his famous law, on which the judicious Bynkershoek has 
learnedly commented. If an ingot of silver be delivered to a silver- 
smith to make an urn, the whole property is transferred, and the 
employer is only a creditor of metal equdly valuable, which the 
workman engages to pay in a certain shape : the smith may conse- 
quently apply it to his own use ; but if it perish, even by unavoidable 
mischance or irresistible violence, he, as owner of it, must abide the 
loss, and the creditor must have his urn in due time: It would be 
otherwise, no doubt, if the same silver, on account of its peculiar fine- 
ness, or any uncommon m^tal, according to the whim of the owner. 
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it is not the usage in Turkey, as Sir Wm. Jones conjec- 
tures, to stipulate that " amissio pignOrU liberet debitarem'' 
such stipulation being expressly declared by the Moo- 
hummudan Law, null and void.* 

As I undertook to furnish a brief outline of the Moo- 
hummudan law of bailments I^uld not have omitted 
that part of it which relates to pawnees. The doctrine 
in question militates with that laid down in the law of 
bailments as expounded by Sir Wm. Jones, and it is 
therefore not without considerable reluctance that I have 
treated of the subject ; but my fondness (which I am not 



were agreed to be specifically re-delhrered in the form of a cup or a 
standish." Now I must coniess that I am dull enough not to see the 
justice of this law. It is true, that if the specific thing perish it can- 
not be restored, but where is the reason why the value of it should not 
be made good. The loss to the bailor is equal, perhaps greater, when 
the thing bailed is to be returned specifically ; §mi the culpability, if 
any, on the part of the bailee, is, in either case, tne same. 



A pawnor and pawnee agree that if the pledge be lost, its loss shall 
not be attended with any responsibility ; it shall not be so, but the 
debt becomes extinguished also. If a person give a thing in pledge to 
another, and the pawnee say to the pawnor; I receive this thing on 
condition that, if it be lost, the loss shall not be attended with respon- 
sibility ; and the pawnee assent, the pledge is |||lowable, but the 
condition is void. Futawa^i^Hummadee. 
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ashamed to avow) for the Moasulmaun Law, induced mer 
to become its humble advocate in the present instance. 

In compiling the principles of law contained in this 
work, I have had recourse to none but the most approved 
authorities, and I have appended to this work extracts 
from the original ArabiCjJto vouch for the accuracy of t^e 
doctrines I have laid down.* I have taken care to note 
any material difference of opinion which I have discovered 
in these authorities. The precedents consist of legal 
expositions, which have been actually delivered in the 
several courts of justice. I have selected such as appeared 
to me of the greatestimportance, and those which seemed 
to embrace doctrinal points most likely to recur. With 
a view to retain the sense, as far as practicable, I have 
left them in the original shape of question and reply ; and 
none have been admitted but such as appeared to me 



* I should obter^ liowerer, that I purposely aToided consultin|^ 
Dooks in the first instance, and this I did with a view of avoiding techni- 
calities as much as possible, and where my own knowledge or memory 
of the law failed me, I generally had recourse to living authorities, re- 
ferring to books only for the purpose of verification. This will of course 
occasion considerable dissimilarity in the letter of the rules as they 
appear in the original and in my compilation, but their spirit I trust has 
been uniformly preserved. Another cause of dissimilarity is, that some 
of the principles here laid down are founded on the absence rather 
than the existence of rules. For instance, I have laid it down as a prin- 
ciple that there is no distinction between real and personal, nor between 
ancestrel and acquired property in the Moohummudan law of inheri- 
tance, and this is deduced from the invariable use in the original Arabic 
Qf the word ^j3 which includes aU descriptions of property. The 
same observation is applicable to the doctrine laid down respecting 
primogeniture and a few other instances. I have moreover taken the 
liberty of introducing what I considered more apposite examples on 
the doctrine of sucqpssaons, wheotver I conceived that an improvement 
might be made to the illustrations adduced in the Sirajya or Shuretfeetu 
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(assisted by all the legal talent I could procure) ta admit 
of no doubt as to their accuracy. 

By hazarding some of the preceding observations I am 
aware that, I may have subjected myself to the rigour 
of criticism, and, if inflicted, I shall have no reason 
perhaps to complain. My only defence is, that the 
active occupations of an official life in India leave but 
little leisure for literary research ; that to cultivate the 
fields of science, or to mature the fruits of reflection, 
!^ undisturbed retirement is necessary ; and that no more 
^>than superficial knowledge and crude conceptions, on any 
subject uncoimected with his immediate profession, can 
be expected fi-om a man of ordinary capacity, whose 
time is perpetually absorbed in the dry and distracting 
details of ministerial duty. 

1 have no presentiment of fear, however, as to the re- 
ception which the following pages will meet with from 
the liberality and indulgence of the judicial officers for 
whose benefit they were chiefly intended; and if this 
book should prove the means of averting one atom of 
wrong from those who sue for justice, or one moment of 
anxiety from those who dispense the laws, I shall not 
consider unprofitable the time that has been occupied, 
and the labour that has been exerted. 
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CHAPTER L 

PRINCIPIiES OF INHERITANCE. 

« 

SECTION I, 
General Rules. 

1. Therb is no distinction between real and personal. Property of 
nor between ancestrel and acquired property, in the heritable 
Moohummudan Law of Inheritance. ^^aol ^'^ 

2. Primogeniture confers no superior right AH theOfPiimoge- 
sons, whatever their number, inherit equally. 

3. The share of a daughter is half the share of a son. Of the rif^ht 
whenever they inherit together- ^^ a eon.*'' 

4. A will made in favour of one son, or of one heir. Of legacies la 
cannot take effect to the prejudice and without the con- ^J^^ ^ 
sent of the other sons^ or the other heirs. 

5. Debts are claimable before legacies, and legacies Of debts and 
(which however cannot exceed one-third of the testator's ^•^f**^*®*' 
estate) must be paid before the inheritance is distributed. 

6. Slavery, homicide, difference of religion and dif- ^^feso^®^ 
ference of allegiance, exclude from inheritance. inheritance. 

7. But persons not professing the Moohummudan Exceptions- 
faith may be heirs to those of their own persuasion^ and 

B 




2 General rules. 

in the case of persons who are of the Moohnmmndan 
faith, difference of allegiance does not exclude from 
inheritance. 

Simaitaneous 8. To the estate of a deceased person, a plurality of 
rpTuraii^ 01' P^'i'^'i^ having different relations to the deceased, may 
heirs. succeed simoltaneooflly, according to their respectively 

aUotted shares, and inheritance may partly ascend line- 
ally, and partly descend lineally at the same tim^. 

Norightbyre- 9. The son of a person deceased shall not represent 
preBeBteUoo. ^^^j^ ^^^^ if he died before his father. He shaU not 

stand in the same place as the deceased would have 
done had he been living, but shall be excluded from the 
inheritance, if he have a paternal uncle. For instance, 
A, B and C are grandfather, father and son. The fa- 
ther B dies in the life-time of the grandfather A. In 
this case the son C shall not take jure repre$entaiunus, 
but the estate will go to the other sons of A. 

Sons, son's iQ. Sons, son's sons and their lineal descendants, in 
no specific ai- how low a degree soever, have no specific share as- 

^^?^rtioM siP*^ *^ ^®°^= *® general rule is that they take aU 
varyaccording the property after the l^al sharers are satisfied, unless 
<yf the ou^r ' there are daughters; in which case each daughter takes 
^^^ a share equal to half of what is taken by each son. 

For instance, where there are a father, a mother, a hus- 
band, a wife and daughters, but little remains as the 
portion of the sons ; but where there are no legal shaim 
nor daughters, the sons take the whole property. 

Enameratioii n. Parents, children, husband and vnfe must, in all 
liable to ex- cases, get shares, '^i^iateyer may be the number or de- 
*^'**^^"' gree of the other heirs. 

General Hnie 12. It is a general rule that a brother shafl take 
or e shares jq„|^iq ^^ share of a sistcr. The exoeption to it li in 
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the case of brothers and sisters by the same mother of brothen 
only, but by diflFerent fathers. ^^ •"*^"- 

13. The portions of those who are legal sharers only. Of sharen 
and not residnaiy heirs, can be stated determinately, ^gj'duwy ^* 
bat the portions receivable by those who are both^®^"* 
sharers and residnaries cannot be stated generally, and 
must be adjusted with reference to each particular case. 
For instance, in the case of a husband and wife, who Of sharen 
are sharers only, their portion of the inheritance is fixed duvyheirs! 
for all cases that can occur ; but in the case of daugh- 
ters and sisters who are, under some circumstances, 
legal sharers, and under others residnaries, and in the 
case of fathers and grandfathers who are, under some 
circumstances, legal sharers only, and under others, re- 
siduaries also, the extent of their portions depends en- 
tirely upon the degree of relation of the other heirs and 
their number.* 

SECTION II. 
Of Sharers and Residuaries. 

14 The widow takes an eighlih of her husband's share of the 
estate, whete thei^ are children or son's children, how 
low soever, and a fourth where there are none. 

15. The husband takes a fourth of his wife's estate, share of the 
*where there are children or son's children, how low ^ ^ 
soever, and a moiety where there are none. 

16. Where there is no son and there is only one share of the 
daughter, she takes a moiety of the property as her ^»''8J»'«''- 
legal share. 



* Daughten without sons are legal sharers, and so are sisters without 
Inrothers, hut with them they becme merely residuaries. Grandfathers 
«nd fathers with sons, son's sons, &c. are legal sharers, bnt, with daughters 
cfnly, they are residnaries^ as weU as legal sharers. 
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Share of two 17. Where there is no soiiy and there are two or more 
daugMers. daughters, they take two-thirds of the property as their 
legal share. 



Share of the 
son'g daugh- 
ters. 



18. Where there is no son, nor daughter, nor son's 
son, the son's daughters take as the daughters, namely^ 
a nioietj' is the legal share of one, and two-thirds of two 
or more. 



Of ihe aame. 19. Where there is one daughter, the son's daughters 
. take a sixth, but where there are two or more daughters 
they take nothing. 

Of the same. 20. Where there is a son's son, however, or a son's 
grandson, the son's daughters take a share equal to half 
of what is allotted to the grandson or great grandson. 



Of brothers 
} and sisters. 



2L Brothers and sisters can never take any share of 
the property, where there is a son or son's son, how low 
soever, or a father or grandfather. "^^ 



Of the same. 22. Where there are uterine brothers, the sisters each 
take a share equal to half of what is taken by the bro- 
thers; and they being then residuaries, the amount of 
tiieir shares varies according to circumstances. 

Of Uie same. 23. In default of sons, son's sons, daughters and 
son's daughters, where there is only one sister and no 
uterine brother, she takes a moiety of the property. 

Of Uie same. 24. In default of sons, son's sons, daughters and son's 
daughters, where there are two or more sisters and no 
uterine brother, they take two-thirds of the property. 

* It is the orthodox opinion that the (iprandfather excludes brethren of 
the whole blood and those by the same father on^j. Among the Schias^ 
who adhere to the doctrine of the two disciples, the contrary opinion im 
maintained. The terms ** grandfather*' and '* grandmother'' are intended, 
to include all ancestors, in whatever degree of ascent, between whom ancl. 
the deceased no female interrenes. 
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S5. Where there are daughters or son's daughters Of the same. 
and no brothers^ the sisters take what remains after the 
daughters or son's daughters have realized their shares : 
such residue being half^ should there be only one 
daughter or son's daughter, and one-third should there 
be UfO or more. 

26. A distinction is made between the two descrip- of half bro. 
tions of half brothers and half sisters. Half brothers H*«" »»d half 

siaten. 

and half sisters^ who are by the same father only, can or those by 
never inherit a half brother's estate while there are both [^ ■*";« ^ 

ther only. 

brothers and sisters by the same father and mother, but Qf |]^^ ^ 
those by the same mother only, do inherit with brethren \^^ '"°® »>o- 

^ ther only. 

of the whole blood. 

27. Where tjiere is only one sister by Ihe same father Of haifsisten 
and mother, the half sisters by the same father only, f/t^CTojST* 
supposing them to have no uteriiie brother, take one- 

nxth as their legal shares. 

28. Where there are two or more sisters by the same of the same, 
father and mother, the half sisters by the same father only, 
supposing them to have no uterine brother, take nothing. 

29. Where however the half sisters by the same father of the same. 
only, have an uterine brother, they each take a share 

equal to half of what is allotted to him. 

30. Among brothers and sisters by the same mother Brothers and 
only, difference of sex makes no distinction in the amount MmYnSther* 
of the shares, contrary to the case of brothers and sis- ^^J inherit 

_, j.1. ,. <■«« 1 equally; bat 

ters by the same father and mother, and brothers and the general 
sisters by the same father only; but the general rule of^^^^^J^^^" 
a double share to the male applies to their issue. the male ap. 

plies to their 
issue. 

. 31. Where there is one brother by the same mother q^^ half bro- 
only, or one sister by .the same mother only, his or her ^^r and a 
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half lister by share is one-sixth, provided there are no children of 
^e^same mo- ^j^^ deceased nor son's children, nor father, nor grand* 

father, and where there are two or more children by the 
more. ^ same mother only, their share is one-third. 

Of the father. 32. Where there-is a son of the deceased, or son'f son^ 
how low soever, the father will take one-sixth. 

Of the mo. 33- Where there are children, or son's children, how 
^®>'* low soever, or two or more brothers and sisters, the 

mother will take one-sixth. 



Of the jtme. 34. Where there are no children, nor son's diildren, 
and only one brother or sister, the mother will take one- 
third with a widow or a widower, if she have a grand- 
father to share with instead of a father ; but a third of 
the remainder only, after the shar^ of the widow or 
widower have been satisfied, if there be a father to 
share with her. 

Of the grand- 35. Grandfathers can never take any share of the 
^*^*'* property where there is a father. 

Share of. 36. Where there is a scm of the deceased or son's son, 

how low soever, and no father, the grandfather will take 
one-sixth. 

Of the grand- 37. Grandmothers can never take any share of the 

mother. property where there is a mother, nor can paternal 

grandmodiers inherit where there is a father. 

Of paternal. 38. Paternal female ancestors of whatever degree of 

female anoes- 

tors. ascent are also excluded by the grandfather, except the 

father's mother; she not being related through the 
grandfather. 

Share of 39. The share of a maternal grandmother is one*sixth, 

grandmothers. ,. ^,,. ^ % j 

and the same share belongs to the paternal grand- 
mother where there is no father. 



Qfdigtant 
40. Two or three grandmothers }>^i|>g of eqnal degree^ Of two or 

_ , , _ ,, more grand- 

share the sixth equiUly. mothers. 

4L BatgraadrnQthers who are nearer ki degree to the The nearer ei^ 

_ _ - - - _. elude the 

deceased^ exclude those who are JiK>re distant more distant 

42. A maternal grandfather and the mother of a ma- offaiseances- 

tors* 

temal grandfather are not entitled to any specific share, 

they being termed false ancestors, and not included in 

the number of sharers or residuaries. 

§ 

SECTION III. 

Of distant kindred. 

43. Where there is no son, nor ^aog^ter, nor son's 
soBt Aor son*s daughter, however low in descent, nor fa^ 
ther, nor grand£etther, nor otb^x lineal male ancestor, 
nor mother^.nor mother's mother^ npr father's mother, 
nor other lineal female ancestor, nor widow, nor husband, 

nor brother of the half or whole blood, nor sons, bow Of the fUii 
low soever, of the brethren of the whole blood or of ^thindi^d. 
those by the same father only, jiox sister of the half or 
whole blood, nor paternal uncle, nor paternal unele's 
son, how low soever, (all of whom are termed either 
sharers or residnaries),* the daughter's children and tho 
children of die son's daughters succeed; and they are 
termed the fimt class of distant kindred. 

44. In defetult of all those above enumerated, the of the second 
grandfathers and grandmothers of that description, who ^^^* 

* Of the persons here enumerated the following males are legal 
Aar^B, namely, the fathar,the grandfather or other lineal male ancestor, 
the husband and the brother of the half blood by the same mother only, 
and the ftUo«riag females, nnmaly the daof^r, the sei^s daughter, the 
wIdoWf the mether, the grandmother, the sister by the same iather and 
aiother, the sister by the father oaty and the sister by the same mother 
eoJly. The ahanas of these ^rsons nrwtf ^eeoidiog to circimstance8,>nd 
in particular instances tome of them ^as has been shown) are liable to ex- 
eiaeien a lt o g e t h er. The rest of the peiooBS enijoMrated are residuaries 
onlj^ msd hHn^ no specific 4^^ 
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are neither sharers nor residnaries, succeed; and tfiejr 
ajre termod the second class of distant kindred: ^ 

Of the thiid 45. In their default the sister's children,* and the bro- 

claif. 

ther's daughters, and the sons of the brothers by the' 
same mother only, succeed; and they are termed the 
third class of distant kindred. 



r 

Of the fourth 46. In their default the paternal aunts and uncles 
by the same mother only, and maternal uncles and aunts 
succeed; and they are termed the fourth class of distant 
kindred. 

Of their 47. In their default the cousins, that is, the children 

of paternal aunts and uncles by the same mother only^ 

and of maternal uncles and aunts succeed. 

Exception in 48. There is an exception to the above general rules, 

enfranchised relative to the succession of distant kindred after re- 

^^^^ siduaries. If the estate to be inherited belonged to an 

enfranchised slave, his manumittor and the heirs of 

such manumittor inherit, in preference to the distant 

kindred of the deceased. 



Rolei for the 49. The rule with regard to the succession of Ihe 
the fint cUis, ^^^ class of distant kindred is, that they take according 
to proximity of degree, and when equal, those i^dio 
claim through an heir have a preference to those who 
claim through one not being an heir. For instance, 
the daughter of a son's daughter and the son of a daugh- 
ter's daughter are equidistant in degree firom the an- 
cestor; but the former shall be preferred, by reason of 
the son's daughter being an heir, and the daughter's 
daughter not being an heir: if there should be a num- 
ber of these descendants of equal degree, and all on the 
same footing with respect to the persons through whom, 
they claim, but the sexes of the ancestwi difier in any 
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•tag;e of ascent the distribution will be made with refer* 
ence to such difference of sex ; regard being had to the 
stage at which the difference first appeared: for in- 
stance, the two daughters of the daughter of a daugh- 
ter's son will get twice as much as the two sons of a 
dau^ters daughter's daughter; because one of the 
ancestors of the former was a male, whose portion is 
double that of a female.* 

* - . 

^ 50. The succession also, witfr regard to the second For the sue 
class of distant kindred, is regulated neaily in the same JSIScLIm! 
manner, by proximity, and by the condition and sex of 
ihe person through whom the succession is claimed 
when the claimants are related on the same side ; when 
the sides of relation differ, two-thirds go to the pater- 
nal, and one to the maternal sidcj, without reg^ to 
the sex of the claimants.f. 

fil. The same ndes apply^ with regard to the third as For the tnc 
to the fiist class of distant kindred; for instance, the^il^^daM. ^ 
brother's son's daughter and the sister's daughter's son 
are equidistant in degree from the ancestor; but the 
former shall be preferred by reason of the brother's son 
being a residuary heir, and where they are equal in this 
xesp&d the rule laid down for the iSist class is applica- 
ble to this. 



* The opinion of Aboo Toosnf it that where the claimaata are on the 
■ane fbothig with respect to the persons through whom they claim, re» 
gard lAioald be liad to the sexes of the claimants and not to the 9txeB of 
their ancestors. But this, idtlioiigh the most simple, is not the most 
mppioved rale. 

tThe rale matf be tfans exempUfled. The claimants being a maternal 
grandfadier and the mother of a maternal grandfather, the former being 
asore proximate exclades the latter; but suppose them to be the fiither 
of a maternal grandfather and the mother of a maternal grandfather ; 
here the claimants are equal in point of proximity ; the side of their 
lelatloo is the same and they are ei|«ial with respect to the sex of the 
person through whom they claim, and in this case the only method of 
Making the &tribQtioii is by having regard to the sexes of the ckdaanti 
fid bj fiTiii a dovUe shara to the male. 
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For the roc 62. With regard to the fourth class all that need b« 
fourth clftM. said iSy that (the sides of relation being equal) uncles 
and aunts of the whole blood are preferred to those of 
the half, and those who are connected by the same 
father only are preferred to those by the same mother 
only. Where the strength of relation is also equal/ asi 
for instance, where the claimants are a maternal uncle 
and a maternal aunt, of the whole blood, then the rule 
is, that the male shall have a share double that of th& 
female. Where however one claimant is related through 
the father only, and the other is related through th^ 
mother only, the claimant related through the father 
shall exclude the other if the sides of their relation are 
the same; for instance, a maternal aunt by the same 
father only, will exclude a maternal aunt by the same 
mother only; but if the sides of their relation differ; 
for instance if one of the claimants be a paternal aunt 
by the same father and mother, and the other be a 
maternal aunt by the same father only, no exclusive 
preference is given to the former, though she obtains 
two shares in virtue of her paternal relation; 

For the roc- 53, The Succession of the children of the above class: 
their children, that is, the cousins, is regulated by the following rules: — 
propinquity to the ancestor is the first rule. Where 
that is equal, the claimant through an heir inherits be-* 
fore the claimant through one not being an -heir, without 
respect to the sex of the claimants; for instance, the 
daughter of a paternal uncle succeeds in preference to 
the son of a paternal aunt— unless the aunt is related 
on both the father's and mother's sides, and the relation 
of the uncle be by the same mother only. But where 
the son of a paternal aunt by the same father and mo* 
ther, and the son of a maternal aunt by the same father 
and mother, or by the same father only, claim together;; 
the latter will not be excluded by the fonner; the only 




« 
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difference is, diat two-thirds are the right of the claim- 
aat on the paternal side, and one-third that of the 
claimant on the maternal side. Should there be no 
difference between the strength of relation, the sides or 
the sexes of the persons through whom they claim, regard 
must be had to the sexes of the claimants themselves. 

54. In the distribution among the descendants of this ^^ ^e tnc- 

11 , • J cetsicm of tht 

class, the same rule is applicable as to the descendants descendanu 
of the first class; for instance, the two daughters of the ^®"*'^* 
daughter of a paternal uncle's son will get twice as much 
as the two sons of the daughter of a paternal uncle's 
daughter, supposing the relation of the uncles to be the 
•ame, and in case of equality in all other respects re- 
gard must be had as above, to the sexes of the clai- 
mants. "* 

55. In default of distant kindred, he has a right to Of those who 

succeed in 

succeed whom the deceased ancestor acknowledged con- defaaitof dis- 
ditionally, or unconditionally, as his kinsman : provided t*^* J^^^^f^^*- 
the acknowledgment was never retracted, and provided 
it cannot be established that the person in whose fa- 
vour the acknowledgment was made belongs to a dif- 
ferent family. .. * ' 

, * In considering the doctrine of snccession of distant kindred atten- 
lion most be paid to the following points. First, their relative distance 
im degree of relation from the deceased, wheUier a greater or lesser 
nunAMr of degrees remoTcd. Secondly, it must be ascertained whether 
ttay of the claimants are the children of heirs. If so preference most 
be shown to such childreh; Thirdly their strength of relation, whether 
they are. of the half or whole blood; Foorthly their sides of. relation 
whether connected by the father's or mother's side ; and Fifthly, the sexes 
of the persons through whom they claim, whether male or female. With 
fespect to this latter point however adifferenee of opinion exists ; it 
bfBiag maintained by some authorities that emterit puribuM no regard should 
hie had to the mere sex of the person through whom the claim is made, 
iNii that Um a4i<>*^°^ont should be made according to the sex of the 
claimants themselves. But the contrary is the more approved doctrine^ 
It should Iw recollected too, that, fdieinever the sides of relation differ,'' 
tiKNM connected through the fSeUher an entitled to twice as much ai those* 
donnected through the mother, whatever may be the sexes of the clai- 
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Of the PnbUo fi6. In de&ult of all these, there being no VHJlf fbd 
^"'*^* iroperty wiU escheat to the Public Treasury; bntdiM 
only where no indiyidual has the slightest claim. 

SECTION IV. 

Primary Rules of Distribution. 
Bole jwhere - gy -^j^^e^e there are two claimants, the share of one 

the shares are ' • 

a half and a of whom is half, and of the other a fourth, the divisidn 

• must be made by four; as in the case of a husband and 

an only daughter, the property is made into four parts, 

of which the former takes one and the latter two. Thd 

remaining fourth will revert to the daughter. 

A half and an 58. Where there are two claimants, the share of one 
eighth. of whom is half, an4 of the other an eighth, the divisios 

must be made by eight ; as in the case of a wife and < 
daughter, the property is made into eight parts, oif 
which the daughter takes four and the wife one. The 
surplus three shares revert to the daughter. 

A half, a 59. No case can occur of two claimants, the one en- 

^ghlh SiiiJ? ^^^^ *^ ^ ^^^^ ^^ *® ^*®' *^ ^ eighth; nor of threes 
occur toge- claimants, the one entitled to half, the other to a fburfh^ 
and the third to an eighth. "^ 



ther. 



A sixth and a ^- Where there are two claimants, the share of oni> 
^^^^^ of whom is one*sixth, and of the other one-third ; as iA 

ihe case of a mother and father being the only claim«^ 
ants, the property is made into six parts of which th^ 
mother takes two and the father one as his legal shave* 
The surplus three shares revert to the father. 

A sixth and 61. Where there are two claimants, the share of om 

twcMhiids. ^f whom is one-sixth, and of the other two-thirds ; ns tik, 

the 'Case of a father and two daughters being the ODljr 

claimants^ the property is made into six parts, of whicli 
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Ift0 father takes one as his legal share, and the ti^o 
daughters four. The sturplus share reverts to the father* 

68. Where there are two claimants, the share of ehe A thifd aiiA 
of whom is one-third, and of the other two-thirds ; as in 
the case of a mother and two sisters, the property is 
made into three parts, of which the mother takes one 
and the two sisters two. ^ 

68. No case can occur of three claimants, the one ^ *^** • 

thiitl uul two* 

entitled to one-sixth, the other to one-third, and the other tiOrdi cannot 
two-thirds. ^^,^ -^ 

64. Where a husband inherits from his childless wife» ^ baif with» 

siTth a third 

(his share in this case being one-halQ, and there areortwo-thiida. 
Other claimants entitled to a sixth, a third, or two-th&ds, ' 

such as a father, a miother, or two ^ters, the diyiaioir 
most be by six. 

65. Where a husband inherits from his wife who A fourth with 
leaves children, or a wife from her childless husband (the {^^ {^ 
shares of these persons respectively in these cases betng thtodi. 
one-fourth), and there are other claimants entitled to 
tee-sixth, one-third, or two-thirds, the dinsiiHi most bo 

by twelve. 

66. Where a wife inherits from her husband, leaving An eighth 
diUdren, her share in that case being one-eighth, and third or two*' 

'there are other claimants entitled to one-sixth, one-^^^'^^ 
ihifdj or two-thirds,, the division must be by twenty-four. 

87. Where six is the number of shares into which it of the en* 
is^proper to distribute the estate, but that number does ^^^^^'^ 
not suit to satisfy all the sharers without a firaction^ it. 
may be faicreased to se ven» eight, vine, ox ten. 
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OftwelTt. ^68. Where twelve is the number, and it does not 
suit, it may be increased to thirteen, fifteen, or serentedi. 



-Ktwenty- 
Jbor* 



Equal noni* 
ben. 



' 60. Where twenty-four is the number, and it does not 
8u|ty it may be increased to twenty-seven. 

^ SECTION V. 

Rules of distribution among numerous claimants. 

70. Numbers are said to be mootumasil, or equal, 
where they exactly agree. 



Concordant yj They are said to be mootudakhil, or concordant, 
where the one number being multiplied, exactly mea- 
sures the other. 



Compoiit 



.72. They, are said to be mootuwafiq, ot composite 
where a third number measures them both. 



Prime. 



73. They are said to be mootubayun, or prime, where 
no third number measures them both. 



Principlei^if 
distributioB. 



74. There are seven rules of distribution, the first 
diree of which depend upon a comparison between the 
number of the heirs and the number of the shares; and 
the four remaining ones upon a comparison of the num- 
bers of the different sets of heirs, after a comparison or 
the number of each set of heirs with their respectiva 
shares. 



Flnt princi- 
ple. 



75. The first is when, on a comparison of the number 
of the heirs and the number of shares, it appears that 
they exactly agree, there is no occasion for any arith* 
metical process. Thus, where the heirs areafath^, it 
mother, and two daughters, the share of the parents is 
one^sixth each, imd that of the daughteiB two^tiiirds; 
Here^ according to principle 61, the division must b« 
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bif^six; of which each parent takes one, and the re- 
maining four go to the two daughters. 

76. He second is when, on a comparison of the num- Second priaci- 
ber of the heirs and the number of shares, it appears 

that the heirs cannot get their portions without a frac- 
tion, and that some third number measures them both, 
when they are termed moottiwc^q, or composit; as in 
the case of a father, a mother, and ten daughters. Here 
according to principle 61, the division must be by six- 
But when each parent has taken a sixth, there remain 
only four to be distributed among the ten daughters^ 
which cannot be done without a fraction; and on a com-> 
parison of the number of heirs who cannot get their ' 
portions without a fraction, and the number of shares 
remaining for them, they appear to be composit, or a- 
gree in two. In this case the rule is, that half the num- 
ber of such heirs, which is 5, must be multiplied into the 
number of the original division 6: thus 5 X 6>»30; of 
which the parents take ten or five each, and the daugh- 
ters twenty or two each. 

77. The third is when, on a comparison of the number Tbird princi- 
of the heirs and the number of shares, it appears tiiat 

the heirs cannot get their portions without a fiiaction, 
and that there is one over and above between the num- 
ber of such heirs, and the number of shares remaining 
for them. This is termed mootuhayun, or prime, as in- 
the case of a father, a mother, and five daughters. Here 
also according to principle 61 above quoted, the divi- 
sion must be by six. But when each parent has taken 
a sixth, there remain only four to be distributed among 
the five daughters, which cannot be done without a 
fraction, and on a comparison of the number of heihl 
who cannot get their portions without a fraction^ and 
the 'Buiidier of shares remaining for them, they appear to 



cipLe. 
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be fnootiibayun, or prime. In thia casd the rtlle if, thtti 
the whole number of such heirs, which is fiye^ mutt b« 
multiplied into the number of the original diyisioD. 
Thus 5x6=^30; of which the parents take teaorftft 
each, and the daughters twenty or four each. 

Fonrth piia- 78. The fourth is when^ on a cqmpi^son of the iit^ 
ferent sets of heirs, it appears that one or more^setf 
cannot get their portions without a fraction, and that 
all the sets are mootumasU, or equal, as in^tho^^case^^of 
i|ix daughters, three grandmothers, and^ t];iree paternal 
uncles ; in which case according to principle 61, the di- 
vision must be by six. Here in the first instance, a. conir 
parison must be made between the several sets ai^d thetf 
ijc^pective shares. The share of the daughters is two* 
thirds,, but two-thirds of six is 4, and 4 compared with 
the number of daughters 6, is mootuwqfiq, or composiv 
agreeing in two. The share of the thre§ grandmotheiji 
is one-sixth, but one-sixth of six is 1, and 1 Qompaxed 
with the number of grandmothers is mootubayun, oi 
prime. The remaining share which i^ one, will devolve 
on the three paternal uncles ; but one compared with, 
three is also mootubayunt or prime. 

Then the rule is, that the seta of heirs titeoxselves mus^ 
be compared with each other, by the whole where it ap- 
pears that they were mootudakhil, or concordant; oi 
mootubayun, or prime; and by the measure where it 
appears that they were tnootuwafiq, or composit, and if 
Sj^eeing in two by half. In the instance of the daagh«> 
ters, the result of the former comparison was, that they 
agreed in two ; consequently the half of their number 
must be compared with the whole number of the gnand- 
' mothers and of the uncles, in whose cases the compansoa 
diowed a prime result Thus d==3 and 3*= 3, which 
being mootunMsil, or equal, the rule is, that one of the 
numbers be multiplied into the number of the original 
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diTisicm. Thus dx&-=18> of which the daughters will 
take (two-thirds) twelve, or two each ; the grandmothers 
wiU take (a sixth) three, or one each, and the patamal 

uiicles will take the remaining three or one each. 

• » 

79. The fifth is when, on a comparison of the different Fifth princi. 
sets of heirs, it appears that one or more sets cannot 

« get their portions without a fraction, and that the sets are 

mootudakhily or concordant; as in the case of four wives, 

3 grandmothers, and 12 paternal uncles. In this case, 

recording to principle 65, the division must be by twelvel 

' Here in the first instance, a comparison must be made 

between the several sets and their respective shares. 

' Thus the share of the four wives is one-fourth; but the 

X fourth of twelve is 3, and 3 compared with the numbet 

of wives is mootubayun, or prime. The share of the 

three grandmothers is one-sixth ; but the sixth of twelve 

is 2, and 2 compared with the number of grandmothers 

is also prime. The remaining shares, which are seven, 

wiir devolve on the twelve paternal uncles; but 7 com- 

pkred with 12 is also prime. 

Then the rule is, that the sets of heirs themselves 
must be compared, the whole of each with the whole of 
each, as the preceding results show that they are prime, 
on a comparison of the several heirs with their respec- 
tive shares. Thus 4 X 3=12, and 8 X 4=12, which be- 
ing concordant, the one number measuring the other 
exactly, the rule is, that the greater number must be 
nnltiplied in to the number of the original division. 
Thus 12x12=144; of which the wives will get (one- 
fourth) thirty-six, or nine each, the grandmothers (a 
«xth) twenty-four, or eight e^ch, and the paternal uncles 
the remaining eighty-four, or seven each. 

* 

80. The sixth is when, on a comparison of the dif- Sixth princi- 

fnmt sets of heirs, it appears^ that one or more. sets ^^* 
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cannot get iheir pcnrtions without a firacticm, and fkal 
some of the sets are mao^mcMi^, or composite with eadi 
other; as in the case of four wives, eighteen danghtei% 
fifteen female ancestors, ,and six paternal luiGles ; in 
which case, according to principle 66, the original di- 
visicHi must be by 24 Here in the first place, a com- 
parison must be made between the several sets and liMi 
respective shares. Thus the share of the four wives is 
an eighth ; but an eighth of 24 is 3, and three compaied 
with the number of wives is snooiubajfnn, or prime. 
The share of the eighteen daughters is two-thirds ; but 
two-thirds of 24 is 16, and 16 compared with the nom- 
l>er of daughters 16, is composit, and they agree in & 
The share of the fifteen female ancestors is one-sixth; 
but a sixth of 24 is 4, and 4 compared with the nomlMr 
of female ancestors 15, is prime. Tlie remaining shaie^ 
which is one, will devolve on the six patoTial uncles 15 
residuaxies ; but one and six are prime. 

Then the rule is, that the sets of heirs themselves 
must be compared ; by the whole where the preceding 
result shows that they were prime, and by their mti- 
sure, where it shows that they were com](k>sit Thus 
4x2«9— 1, which being prime, the oihi^nnmber miist 
be multiplied by the other. This result . nrast th^ be 
compared with the whole of the third set; bepansetbo 
preceding result shows that set to have been pnw. 
Thus 15X2»36-6 and 6»15-9 and 6«?=9-'3, whin^ 
agreeing in 3, the third of one number, must be mvi6r 
plied into the whode of the other. This result must abP 
be compared with the whole of the fourth set ; became 
the preceding result shows that set to have been piVP)^ 
Thus 6x30-> 180, which being concordant^ or aigieeiii^ 
in six, the sixih of one number must be multipUed ipif^ 
the whole of the other, but as it is obvious that by tbi^ 
process the result would stiU be the sam^, nmltiplicMio^ 
ii needless. Then this result must be multiplied ia'*' 
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fte nniober of tiie oiiginal dmaioQ. Tbns 180x24-^ 
4SIS0, of iHiidi the four ynres will get an eighth, five 
hundred and forty, or one hnndred and thirty-five each; 
the eighteen dangbtem two-thirds, two thousand eight 
hnndred and eighty, or one hnndred and sixty each; the 
female ancestors one-sixth; seven hundred and twenty^ 
orfortyreighteach; and the patenud uncles the remain- 
11^ (me hundred and eighty,, or thirty each. 

. • . 

. 81. The. seventh and last is when,, on a comparison SeTenih prin- 
cC the djflferent sets of heirs, it appears that all the sets ^^^^^* 
are mootubaytm, ox prime, and no one of them agrees 
with the othlsr; as in the cas§ of two wives, six: female 
ancestofs, ten daughters, and seven paternal uncles. 
Hesce accqrding to principle 66, the original divisi<m 
most be by 24. 

In die fimt instance, a comparisoit nuist be made he^ 
tween the several sets of heirs and their respective 
shares* Thus the shoare of the two wives is one-eighth ; 
but the eighth of ;24 is 8* and 3 CQUipared ^th.the num- 
ber of wives, is primev The shajre of the six female 
ancestors is. one-sixth; but the^ siii^th of 24 is 4, and 4 
co^npared .with th^ nwiber of female ancestors, is com- 
posit, ox agreesio two*. The^ishaie of the tm daughters 
is twoothirds; and two^tbirds of 34 is 16, and 16 com-^ 
pared with tlie number of daughters is also composite 
or agiees: in tiitK The .remaining share, which is one,. 
vnSL devolve on tbo sev^n, patenud uncles^ but 1 and 
7 are prime.. 

Them ^ the rule is, that the sets of heirs themsdvea 
must be <;oinpared; jby tibe whole where the preceding 
result shows that they were, prime, and by the half or o^ 
ther measure, where it shows that they were composit.. 
Agreeably to this rule the ;vri|iole pf the first s^ of heirs 
must be oompaied, with hdf of the second: dius 2-" 3 
^1» which numb^ra l^^ing^ p^^ must be multiplied 
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into each other. -Then the result must be compared 
with the half of the next set, the former result here also 
haying agreed in 2. Thus 5=6—1, which being jNrime^ 
must be multiplied into each other. Then the result 
must be compared with the whole of the next set, the 
former result here having been prime. Thus 7x4«* 
80-2 X 3=7— 1, which being also prime, must be mul- 
tiplied into each other. Thus 30x7=210, in which 
case the rule is, that this last product must be mul- 
tiplied into the number of the original division. Thus 
210 X 24—5040, of which the wives will take an eighth^ 
six hundred and thirty, or three hundred and fifteen 
each; the female ancestors a sixth, eight hundred and 
forty, or one hundred and forty each; the daughters two- 
thirds, three thousand three hundred and sixty, or three 
hundred and thirty-six each; and the paternal uncles 
the remaining two hundred and ten, or thirty each. 

SrtLSL*the ^' ^^f^en the whole number of shares, into which an 
shares of dif. estate should be made, has been found, the mode of as- 
kcirg. *^ certaining the number of portions to which each set of 
heirs is entitled, is to multiply the portions originally 
assigned thcm,by the same number by which the aggre- 
gate of the original portions was multiplied; as an easy 
example of which rule the following case may be nien-> 
^ioned. There are a widow, eight daughters, and four 
paternal uncles; the shares of the two first sets beings 
one-eighth and two-thirds, the estate, according to prin- 
ciple 66, must be made originally into 24 parts, of which 
the widow is'entitled to 3, the daughters to 16, and thore 
remain 5 to be divided among the four paternal uncle^ 
but which cannot be done without a firaction. Here 
the proportion between the shares and the heirs who 
cannot get their portions without a fraction, must be 
ascertained, and 4=5—1, being prime, the rule is, (see 
No. 77,) to multiply the number of the original division 
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hj die whole number of the heirs so situated. Thus 
24 X 4 »96. Here to find the shares of each set mul- 
tiply what each was originally declared entitled to^ by 
the nomber by which the aggregate of all the original 
pordcms was multiplied. Thus 3x4^12, the share of 
the widow ; 16 X 4 « 64, the share of the daughters ; and 
5x4^209 the share of the paternal uncles. 

88. To find the portion of each indiyidual in the se- Rni« fo' «^ 
yeral sets of heirs, ascertain how many times the number shares of %acb^ 
of persons in each set may be multiplied into the num- SlS^j^eJ^n^^ 
ber of shares ultimately assigned to each set Thus 8x *^^ of heinw 
8^6i, and 5X4:=20. Here eight will be the share of 
each daughter, and four the share of each paternal un- 
cle, which, with the twelve which formed the share of 
{he widow, will make up the required number ninety-6bi:. 



SECTION VI. 

Of exclusionfrom and partial surrender of Inheritance. 

84. Exclusion is^either entire or partial. By entire T'^^* descrip. 

*^ '' tions of excli»> 

exclusion is meant, the total privation of right to in- sion. 
herit. By partial exclusion is meant, a diminution of 
the portion to which the heir would otherwise be entitled. 
Entire exclusion is brought about by some of the per- 
sonal disqualifications enumerated in principle (6), or 
by the intervention of an heir, in default of whom a 
claimant would have been entitled to take, but by rea- ExpianaUoa 
son of whose intervention he has no right of inheritance. ^^ 

85. Those who are entirely excluded by reason of per- '« ^?* <»•• 
sonal disqualification, do not exclude other heirs, either excluded heir 
entirely or partially ; but those who are excluded by ^^^^-^u^* "j^J^g, 
son of isome intervening heur^ do in some instances par* 

tially exclude others. 
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Example. 86L For instance, a man dies, leaving a &tli6r, a 

mother, and two sisters, who are infidels. Here the 
mlbther will get her third, notwithstanding the existence 
of the two infidel sisters, who are excluded by reason of 
their personal disqualification; but had they not been 
infidels, she would only have been entitled to a sixth^ 
although the sisters, who partially exclude her, are 
themselves entirely excluded by reason of the inter- 
vention of the father. 

Rulat where §7. If one of the heirs choose to surrender his portion 

one of the ■ 

hekn makes a of the inheritance for a consideration, still he must be 
dSflTf ST'*' iD^cluded.in the division. Thus in the case of there be- 
right ing a husband, a mother, and a 'paternal uncle, the 

. shares are one-half and one-third. Here according to 
principle 64, the property must be made into six shares; 
of which the husband was entitled to three, tbe mother 
to two, and the paternal uncle, as a residuary, to the re- 
maining one. Now supposing the estate left to amount 
to six lacks of Rupees, and the husband to content him- 
self with two, still as far as affects the mother, the 
division must be made as if he had been a parQr and of 
the remaining four lacks the mother must get two ; o- 
therwise, were he not made a party, the mother would 
get only one-third of four, instead of one-third of six 
lacks as her legal share, and the remainder would go to 
the uncle as residuary. 

SECTION VII. 
Of the increase. 

Defittition of 88. The increase is where there are a certain number 
e increase.. ^^ j^^^ sharers, each of whom is entitled to a. specific 
portion, and it is found, on a distribution of the shares 
into which it is necessary to make the estate, that there 
is not a sufficient number to satisfy the just demands ef 
all the claimants. 



Of the Retufh. JS 

8B. It AJ^es eSect in three ca^es; eidier when tiie Cases ^ 
estate should be made into «ix shaiies, or when it should effect. 
be made into twelve, or when it should be made into 
twenty-fonr. See principles (€7^ 66, 69). One example 
will suffice: 

90. A woman leaves a husband, a daughter, and both Example of. 
parents. Here the property should be made into twelve 
parts, of which, after the husband has .taken his fourth 
or three^ and the parents have taken their two-sixths 
m four, there remain only five shares for the daughter, 
instead of six^ or the moiety to which by Law she is 
entitled. In this case the number twelve, into which 
it was necessary to make the estate, must be increased 
to thirteen, with a view of enabling the daughter tp 
realize six shares of the proper^. 



.■df 



SECTION . vni. 

Of the Return. 

91. The i^um is where there being no residuaries, ^^finitioii of 

the rotiini. 

the snr|dus, after the distribution of the shares, returns 
to the sharers, and the doctrine of it is as follows : 

92. It takes effect in four jcases^; first, ^ere there Circumstao. 
is oidy one dass of sharers onassociated with those not wUch fttekes 
entitled to daim the return, as in the instance of two ^^^^ 
daughters, or two sisters; in which case the surplus First case ex- 
nmst be made into as many duurcfi as there are sharers, *™^^® ^^* 
and distriboted among tiiem equally. 

9S. Secondly, where there are two or more classes of ^^^^^^^^^ ^^'^ 
sharers, unassodated with Aose not entitled to claim ***"^** ®^' 
the return, as in the instance of a mother and two 
daughters; in which case Hie surplus must be made into 
as many shares as nmy coaegpomi with the rimMs of 
inhentance to which the parties ase emtitledy and dis< 



^ Of the Returk. 

tribiitod accordingly. Thus the mother's 'shave b^iny 
one-sixth, and the two daughter's share two-thirds, the 
snrplns must be made into six, of whidi tiie mother 
will take two and the daughters four. 

associated with those not entitled to claim the retnm, 
as in the instance of three daughters and a hnsband ; 
in which case the whole estate must be divided into 
the smallest number of shares of which it is susceptible, 
consistently, with giving the person excluded fiom the 
return his share of the inheritance, (which is in this 
case four), and the husband will take one as his legal 
share or a fourth, the remaining three going to tlie 
daughters as their legal shares and as the return ; but 
if it cannot be so distributed without a fraction, as fn 
the case of a husband and six daughters, (diree not being 
capable of division among six), the proportion must be 
ascertained between the shares and shareni. Thus Sx 
2'»6, idiich agreeing in three, the rule is, that tiie num- 
ber 4, into which the estate was intended to be distri- 
buted, must be multiplied by 2, that is, the measure or 
a third of the number of those entitled to the return. 
Thus 4x2ss8, of which the husbap.J wHl take two, 
and the daughters six or one each ; and if on a compa- 
rison as above, the result shoiild be prime, as in the 
case of a husband and five daughters, tiie number 4, 
into which it was intended to distribute the estate, 
must be multiplied by 5, or the whole of the number of 
those entitled to a return. Thus 4 X 5 = 20, of which 
the husband will take five, and the daughters fifteen or 
three each. 




95. Fourthly, where there are two or more classes of 
dHumm, associated with tiiose not entitled to claim the 
fetom^ as in the instance of a widow, four patenal 
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grandmothers, and six sisters by the same mother only; 
HI which case the whole estate must be divided into 
the smallest number of shares of which it is susceptible^ 
consistently with giving the person excluded from th» 
Betom her share of tiie inheritance, (which is in this case 
four). Then, after the widow has taken her share, there 
remain three to be divided among the grandmothers and 
half sisters ; but the share of the grandmothers is one- 
sixth, and of the half sisters one-third, and here, to give 
Aem dieir portions, the remainder should be made into 
six: but a third and a sixth of this number, amount to 
three, which agrees with the number to be divided a-^ 
mong them ; of which the half sisters will take two, and. 
the grandmothers one. Had there been only one grand-* 
mother, and only two half sisters, there would have been. 
no necessity for any further process, as the grandmother 
would have taken one-third, and the two half sisters 
the other two-thirds. But it is obvious, that two shares 
cannot be distributed among the six half sisters nor 
one among the four paternal grandmothers without 
a fraction. To find then number into which the re- 
mainder should be made, recourse must be had to the 
seventh principle of distribution. The proportion, be- 
twe^i the shares and the sharers respectively must first « 
be ascertained. Thus 2x 3 ^^^ which being composit 
or agreeing in two, and lXds=4 — 1, which being prime,, 
the whole of (me set of sharers must be compared with. 
die half of the other. Thus 3«4-l, which also be- 
ing prime, one of the numbers must be multiplied by the 
other. Thus 3x4-"12; and having found this number, 
it must be multiplied into that of the original division. . 
Thua4xl2ss48, of which the grandmothers will get 12 
or three each, 12 being to 4B as 1 to 4,. and the half sis- 
ters 24 or 4eaGh, 24 being to 48 as 2 to 4,.and the widow 
wiU take, the remaining twelve. It is difierent if the 
riiares.of the persons: entitled to a return^ do not agree 



the p^nHon Bot entitled to a return, as in the caM of ai 
i!$^idow> nine daogbter^^ and six paternal gran^metib^eis^ 
Here the property nmst in the first instance be made uita 
eight shares, being the smallest nuieber of whiel^ it i* 
spsoeptible, consistently with giving the. iddow tier, 
sbaiet Then, after the ^dow h^s. taken hec shai%. 
th^re remain seven to be divided among the danglilmoi; 
and the gfandoMOtbecs.; but the share of the granfliRPr 
thers ia oiie-sixth> and of the daughters two-thirdd; anA 
here to giv^ them theii portions the prq[>erty divisible! 
among them should be made< into six parts ;- hat a sixtlii 
andf two-'thisda of thia number amount to 5, which di8-^ 
i^ptees with the number to be divided among them ; im 
which case the. rule is> that the number oC shajres qC 
those entUled to a r^nm, must be multiplied by the^ 
munber into which, it was neoessaxy to make the pKK 
party originally. Thua8x5«»40, of which. the widow) 
will take 5, the daughters: will take 28, and the graadh 
mothers 7i^ But it is obvious, that 28 cannot bedjs-. 
tributed among the nine daughters, nor 7 among the ai% 
paternal grandmothers, without a fraction. To fiiid t^ 
number into which theramainder should be. di^tifl)^;^!^ 
recourse should be. had to the sixth prineiple of distn-, 
bution. The I proportion between the shaie^: aii4. tint 
sharers respectively must first be a^certaiiMEKlt ^w 
9x 8»28— 1, and6»7 — l,botlL of which being pfjme^ 
the whole of <meset of sharers must bo; compared wit^ 
the whole of the other set Thus 6ts>9rrr 3^ which.b$i|pgr 
concordant or agreeing in 8, the rule is, that the thind.c^i 
one of the numbers must be multiplied.into the whole, ofi 
the other. "Hius 8x 6^1^ andiharoigvfbund thiaamm-* 
her, it must be multiplied into that of the.preoedfaig^ 
result Thus 40 X 18i== 730, of whichithe daughtenLwilL^ 
get 504 or 56 each, 504 being to 730 as 38^ to 40; die 
grandmothers will get 126 or 21 each, 136 being to 720iaai 
7 to 40 ; and the widow wiUget the remaining ninety. 




Of vested inheritanceB. 

ML Wliere a peraon dies aad leayes teM, sMib of DeffniHo&'tff 
wfaom die prior tt> aoar dtetribatioii of tto ^fftate, the ^t^^^^!^ 
'AlHrvivcm are said to have vtotiSd interests in the inhe- 
ritance; in whieh os&e the rale is^ that the property df^oieg in ctia 
the ifBt deceased most be aiq^<Hrtioned aflU>ng his se- ^^ 
veral heirs Uving at tiie time of his deaths and it mnit 
be supposed that tiiey teceiyed their req^eetiTe riiares 
^ux^ordingly. 

97* The saBie process most be observed with refer- Ditto, 
ence to tte property of the seccMid deceased^ with this 
dilferenee, that the poportion siBst be asoertained b^ 
tween the nomber of shiures to which the second decea- 
sed was entitled at the first distTibntion^ and the number 
into whichit is requisite to distiibnte his estate to satisfy 
aU Ae heink 

96. If the pr^^rtion shoold iHppear to he prime^^the Ditto, 
rale is^ that the aggregate and individual shares of the 
preceding dntribution must be mnlti||)ied by the whde 
number of Ao shares into which it is necessuy to mak# 
the estate, at the subsequent distribution, and the indi^ 
vidual shiures at the subsequent distributicMi must be 
multiplied by the number of shares to which the deceased 
was entitled at the preceding, <Hie» 

99. If the proportion should be concordant^ ox com- Ditto, 
posit, the rale is, that the aggregate and individual 
shares of the preceding distributioii must be multiptied 
by the measure q£ the musber of shares into whi^ it i| 
necessary to make the estate at the subsequent distribu- 
|k>% and tiie uikUviduai shares at the subsequent distri^ 
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bution must be mnltiplied by the measure of the number 
of shares to which the deceased was entitled at the 
preceding distribution. 

Example of lOQ. For instance, a man dies leaving: A, his wift^ B 
and C, his two sons, and D and £, his two daughters; 
of whom A and D died before tlie distribution, the 
former leaving a mother, and the latter a husband. 

At the first distribution the estate should be made 
into forty-eight shares, of which the widow wiU get six, 
the sons fourteen each, and the daughters seven each. 
On the death of the widow, leaving, a modier and the 
r above four children, her estate should, in the first in- 

stance, be made into thirty-six parts, of which the mo- 
ther is entitled to six, the sons to ten each, and thd 
daughters to five each; but being a case of vested 
inheritance, it becomes requisite to ascertain the pro* 
portion between the number of shares to which she was 
entitled at the preceding distribution, and the numbei^ 
into which it is necessary to make the estate. Thus 
6 X 6 := 36, which proving concordant, or agreeing in six, 
the role is, that the aggregate and individual shares of 
the preceding distribution be multiplied by six, or the 
measure of the nunber of shares into which it is neces<« 
sary to make the estate at the second distribution. 
Thus 48X6=»288, and 14x6=84, and 7x6«42; but" 
the measure of the number to which the deceased was 
entitled at tlie preceding distribution being only one, 
it is needless to multiply by it the shares at the second 
distribution. On the death] of one of the daughters, 
leaving her two brothers, her sister, and a husband, 
her estate should, in the first instance, be made into 
ten parts, of which her husband is entitled to five, her 
brothers to two each, and her sister to one; but being 
a case of vested inheritance, it becomes requisite to as- 
certain the proportion between the number of shares to 



O/missing'persans and poAhMfnous children. '29 

"wUch she was entitled at the preceding distribalion, 
and the number into which it is necessary to make her 
-estate. But she derived forty-seven shares firom the 
preceding distributions, (five at the second and forty-two 
at the first). Thus 10x4=47-7, and 7=10-3, and 
3«7— 4, and 3=4 — 1, which proving prime or agree- 
ing in a anit only, the role is, that the aggregate and 
individual shares of the preceding distributions be mul- 
tiplied by ten, or the whole number of shares into which 
it is necessary to make the estate at the third distribu- 
tion. Thus 288x10=2880, and 84 X 10 =840, and 42 
XW^4aO, and 6X10*= 60, and 10x10=100, and 5 :)< 
10 = 50. Then the shares at the third distribution should 
be mnltiplied by the number of shares to which the de- 
ceased sister was entitied at the preceding distributions. 
Thus 5x47=235, and 2x47=94, and 1x47=47. 
rherefore of the 2880 shares, the son B will get 840 4- 
100+94=1084; the son G 840-(. 100 +94-^1034; the 
laughter E 420 + 50 + 47 = S17 ; the mother of A 60, and 
the hnsband of D 235. 

SECTION X. 

Of musing persons and posthumous children. 

101. The property of a missing person is kept in a- OfmUsing 
iieyance for ninety years. His estate in this interval ^^""^^^ 
cannot derive any accession fiN>m the intermediate death 
>f others, nor can- any person who dies during this in- 
;erval inherit ficom 



102. If a missing person be a coheir with others, the Of « jniMfag 
«tate will be distributed as fiur as the others are con- SSi^wM?^ 
erned, provided they would take at all events^ whether otbeii,. 
lie missing person wero living or dead. Thus in the 
i^se of a person djring, leavii^; two daughters, a miss* 
^ son, and a son and danghter. of ^mch missing son. 
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In tbiB case the daughters will take half the estate k 
mediately, as that must be their share at all events ; but 
the grandchildjren will not take auy things as they aie 
precluded on the supposition of their father*s being 

alive. 

Of a child in 103. AV^iere a person dies leaving his wife pregnant^ 
there being and he has sons^ the share of one son must be resenred 
^'^' in case a posthumous son should be bom. 

Of a child in 104 Where a p^rsen dies leaving his wife sregnaaL 

the womb, ^ m '^ 

there being and he has no sons, but there are other relatives who 
wo^d^suc- would succeed ia the event ,uiily of his having no chBd, 
ceed only on /^s would be the case, fot instance, with a brother or 

its default. ^ ' 

sister), no immediate distribution of the property takes 
place* 

Of the same 105. But if thosT Other rdatives would succeed at aB 

there being 

heirs who events to some portion, (larger without than with iu 
lu'eTc^* ** child, as would be the case, for instance, with a mother^ 
the property will be distributed, and the mother wilk^ 
obtain a sixth, the share to which she is necessaril]^ 
entitled, and afterwards, if the child be not bom alive^ 
her portion will be augmented to one-third. 

SECTION Xl. 
De CommorienUbus. 
Role of sue- 106. Where two or more persons mert With A 'BttASut 

cession where ,.,, ._ 

two or more oeatn about the same tune, and it is not known whiclE 

mMrwiUiV *^ ^^» ** ^'^ ^ presumed acctmling to otie optidbii^ 

sudden death that the youngest survivted longest; but acdordhig M 

time. the more accurate and prevailing doctrine, it w81 6^ 

presumed that ttie death of the whole party wM iMud^ 

taneous, and the property left will be distribtited ttUMMO^ 

Ae sumving heirs^ as if the intetinediatehdrs w&p dM 



Of %ht dutnbuHan^ ^ amtU. ^ 

at tli0 sama tim^ wilb Aa origaial profmetor had^aever 



Of tkA distribution of assets^ 

197; What haa precedisd relates to the ascertainmeitt or claims and 
of the sharea to which the several heirs are entitled ; bat ^'^^' 
vfbeBL ibe proper iramber of shares into which an estate 
should' be made> may have been ascertained, it seldom 
happens ^t the assets of the estate exactly tally with 
sach namber ; in other words, if it be fonnd that the e- 
state should be made into ten, or into fifty shares, it 
would seldpm. happen that the assets exactly amount in 
value to ten or fifty goldmohurs or rupees. To ascer- 
tain the proper shares of the different sets of heirs and 
creditors in such cases^ the following rules are laid 
down: 

108. When tlM^ number of shares has been found into Rales fjr ap. 
which the estate, should be divided,, and the number of ^^2||^*^^^ 
slugres to whjch each set of heirs is entitled, the former 
niUQb^r must be compan^. with the number of the as- 
sets. If these numbers appear to be prime to each other, 
the rule is, that the share of each set of heirs must be 

^Tke foUowinf . c«sa may bf cited at aniexaaple of this nile. A, B 
and C are graadfather, father and son* A and B perish at sea, without 
any paxticalan of their, fate beiag known. I» this case, if A haTe other 
fans, C wiU not iahrrit any of Ids preperty, because the law recognizes 
BO right hy representation, and sons exclndes grandsons. Mr. Christian 
iam.note ta BInnlrstiTVi rnwimrt^rkis (rnl 2, ptt§fi 516) notices a cari- 
ous question that was -agitated some time ago^ where it was contended 
thai when a parent and child perish together, and the priority of their 
daatha ia unlqMwa, it was arul^.of the ciTil law to presume that the 
eMid sunriTes the parent. He proceeds however to say ^* But ishould 
ba inoUaad to thhsk thai onr^aufts woaJd require more than presumplifa 
evidence to support a claim of this nature. Some curious cases de c^m- 
wtorietUihLs may be seen in cmueM ceUbrea 3 torn 411 et seq. in ona oC 
which where a fiither and ton were slain together in battle and on the 
mme.dKf Itf.daugbHr. faaaane a praCiBased nun. it was determined that 
hm dril death waa prior to the death of her father and brother, and that 
ai» brother, baring arffrredal Iha-ag^oCpubntTt Ahoald bopif sumed to 
Um Minrited hia fiuher.* 



Bombers are 
prime. 
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multipUed into the number of the assets, and the result, 
divided by the number of shares into which it was found/ 
Where the necessary to make the estate. For instance^ a man 
dies, leaving a widow, two daughters, and a paternal 
uncle, and property to the amount of 25 rupees.' In this 
case,r the estate should be originally divided into 2^ of 
which the widow is entitled to 3, the daughters to 16, . 
and the uncle to 5. Now to ascertain what shares of 
the estate left, these heirs are entitled to, the above rule 
must be observed. Thus 3 X 25 >=> 75, and 16 X 25» 400^ 
ajid 5x25^125; but 75-^-24^3 7^, and 400h-24»16 
il, and 125-H 24=5 ,V 

Ditto where 109. If the numbers are composit, the rule is that the 
pofit share of each set of heirs must be multiplied into the 

measure of the number of the assets and the result di- 
vided by the measure of the number of shares into which, 
it was found necessary to make the estate. For in- 
stance, a man dies, leaving the same number of heirs as 
above and property to the amount of 50 rupess. Now 
a^ 24 and 50 agree in 2 the measure of both numbers is 
half. Thus 8X25=75, and 16x25=400, and 5X25 
=125, but 75-h12=6tV, and 400-^12-83tt, and 125 
-^12=10 A- 

And of iDdivi. HO. If ft be desired to ascertain the number of shares 
CITS. ^^ ^^ assets to which each individual heir is entitled, 
the same process must be resorted to, with this differ- 
ence, that the number of the assets must be compared 
with the share originally allotted to eadi individual, 
heir, and the multiplication and division proceeded on 
as above. For instance, in the above case the original 
share of each daughter was 8, and 8 X 25 = 200, and. 

200-vrl2 = 16TT. 

Andofcredi- HI. In a distribution of assets among creditors the « 
rule is, that the aggregate, sum of. their debts must br? 



Of Partition. 3d 

the number inKo which it is necessary to make the 
estate, and the snm of each creditor's claim must be con- 
sidered as his share. For instance^ supposing the debt 
of one creditor to amount to 16 rupees, of another to 5, 
and of aDOLher to 3, and the debtor to have left proper- 
ty to the amount of 21 rupees. By observing the same 
jNTOcess as that laid down in principle (109), it will be 
found that the creditor to whom the debt of 16 rupees 
was due, is entitled to 14 rupees, the creditor of 5 rupees 
to 4 rupees 6 annas, and the creditor of 3 rupees to 2 
rupees 10 annas. 

SECTION XII. 
Of Partition. 

112. Where two persons claim partition of an estate PropeHr 
which has devolved on them by inheritance, it should be Sentfr^rtil 
granted : and so also where one heir claims it, provided >>i® should be 

1. distributed 

the property admit of separation without detriment to among the 
its utility. ^ 5**!" *^*'** 

* '' denre ot one 

or more. 

113. But where the property cannot be separated in other cafes 
without detriment to its several parts, the consent of all tionlb^'d' 
the coheirs is requisite ; so also where the estate con- ^ot uke 
sists of articles of different species. ont the eoiL 

Mnt of alL 

114. On the occasion of a partition, the property Moda of dli. 
(where it does not consist of money) should be distri- *'*^**<»- 
buted into several distinct shares, corresponding with the 
portions of the coheirs ; each share should be appraised, 

and then recourse should be had to drawing of lots* 

115. Another common method of partition is by usu- Of partiUon 
firuct, where each heir enjoys the use or the profits of the ^^ ^'*^*^** 
property by rotation; but this method is subordinate to 

actual partition and^where one coheir demands separa- ' 
tion, and the other a division of die usufruct only, the for« 
mer claim is entitled to preference in all pjfactipable cases; 
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CHAPTER II. 

OF INHERITANCE ACCORDING TO THE IMAMEEYA, OR 

SCHIA DOCTRINE. 

Three sourcei : 1. According to the tenets of this Sect, the right of 
^hSritaScL^^ inheritance proceeds from three diflFerent sources. 

Ennmeratioii ' 2. First, it accrues by virtue of consanguinity. Se- 
ofthem. eondly, by virtue of marriage. Thirdly, by virtue of 
WiUa.* 

Heinbycon^ 3. There are three degrees of heirs who succeed by 
^ c^^^o/ virtue of consanguinity ; and so long as there is any one 

three degreea. ^f ^^ ^^^ degree, even though a female, none of the se* 
cond degree can inherit ; and so long as there is any 
one of the second degree, none of the third can inherit* 

Ennmeratioii 4. The first degree comprises the parents, and th^ 
5ie finJde- children, and grandchildren, how low in descent soever^ 
gree. the nearer of whom exclude the more distant Botb^ 

parents, or one of them inherit together with a child, s^ 
Their relative grandchild, or a greatgrandchild ; but a grandchild Aoem 

not inherit together with a child, nor a greatgrandchild 

together with a grandchild. 

SiibdiTiiioii 6. This degree is divided into two classes; the roots' 
which are limited, and the branches which are unliinited. 
The former are the parents who are not represented by 
their parents ; the.latte^ are the children who are repre- 

. . 9 * I I . ■ 

■ N ■ ■ 

*^ In a note to hiB translation of the Hedaya, Mr. Hamilton obaerres, 
that ** there is no eingle word in our language, falij expreasiTo of thk 
term. The shortest definition of it is, ^ the relation between the master 
(or patron) and his Freediman." but eren this does not express the whole 
m^aningr'^ Had he proceeded to stale^^ and the relation between two 
persons who had made a reciprocal testamentary contract," the deftiition 
mi^ihaTe beea more ^Niiplete» . I 
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sented by their children. An individual of one class 
does not exclude on individual of the other, though his 
relation to the deceased be more proximate ; but the 
individuals of either class exclude each other in pro- 
portion to their proximity* ' 

6. No claimant has a title to inherit with children. Of coheirs 

with cliildreiL 

but the parents, or the husband and wife. 

7. The children of sons take the portions of sons, and Of the sonar 

- _ /. -I 1. anddangbterr 

tile children of daughters take the portions of daugh-f oflbpring. 
ters, however low in descent. 

8. The second degree comprises the grandfather, and Of the second 
grandmother, and other ancestors, and brothers, and 

sisters, and their descendants, however low in descent, 
the nearer of whom exclude the more distant. The 
greatgrandfather cannot inherit together with a grand- 
father or a grandmother; and the son of a brother can** Their velatiTe 
not inherit with a brother or a sister ; and the grandson ^^^^ 
of a brother cannot inherit with the son of a brother, or 
with the son of a sister. 

9. This degree again is divided into two classes ; the SnbdiTisionof.. 
grand-parents and other ancestors, and the brethren *' 
and their descendants. Both these classes are unlimit- 
ed, and their representatives in the ascending and 
descending line, may be extended ad infinitum. An in> : 
dividual of the one class does not exclude an individual 

of ihe oiber, though his relation to the deceased be 
more proximate ; but the individuals of either class ex- 
clude each other, in proportion to their proximity. 

* 

10. The third degree conqnrises the paternal and ma- Of the third 
temal ^ncles and aunts and their descendants, the near- ^^^* 

er of whom exclude the more distant* The son of. a 
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Their relatire paternal nncle cannot inherit with a paternal uncle, or 

rights. _ , - , 

a paternal aunt, nor the son of a matemai uncle with 
a matemai uncle^ or a matemai aunt • 

Additional ji, fhis degree is unlimited in the ascending* anid 
descending line, and their representatives may be ex- 
tended ad infinitum] but so long as there is a single 
aunt or uncle of the whole blood, the descendants of 
such persons cannot inherit Uncles and aunts all share 
together; except some be of the half and others of the 
whole blood. A paternal uncle by the same father 
only, is excluded by a paternal uncle by the same father 
and mother ; and the son of a patemal uncle by the 
whole blood excludes a patemal uncle of the half blood. 

CDmneratioa 12. In default of all the heirs above oromerated^ the 
ofUie^tLi^^P^^i^i^ and maternal uncles and aunts of the father 
^sre«* and mother succeed ; and in their default their descen- 

« 

dants, to the remotest generation, according to their 
degree of proximity to the deceased. In default of all 
those heirs, the patemal and matemai uncles and aunts 
of the grandparents and greatgrandparents inherit, wo 
cording to their degree of proximity to the deceased.* 

General rale 18. It is a general rule that the individuals of the whole 
half and whole blood exclude those of the half blood, who are of the 
blood. same rank ; but this rule does not apply to individuals 

Exception. o( diflferent ranks. For instance, a brother or sister of 
the whole blood excludes a brother or sister of the half 

* There seema to be aome aimUarity between the order of aucceanoa 
hen laid down, and that proacribed in the Engliah Law for taking out 
Letteri of adminiatration: ^ In the firat place the children, or on fidhif^ 
of the childron, the parents of the deceased, are entitled to the admini* 
•tiktioa; both which indeed are in the Arat degree; but with usthechil* 
dran are allowed the preferenoe. Then foUow brothers, grandfathers 
iweles or nephews, (and the females of each class respectiTolyX and 
laatly, coof ins. The naif blood ia admitted to the administratiaii m well 
aa the whole, for they are of the kindred of the Intestate." BtaeMm/9 
Cmmmlmki, ? oL S Page 504» 
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blood : a son of the brother of the whole blood, however, Exanpie^ 
does not exclude a brother of the'half bloody because 
they belong to different ranks : but he would exclude the 
son of a half brother who is of the same rank ; so also 
an uncle of the whole blood does not exclude a brother 
of the half blood, though he does an uncle of the half 
Uood. 

14. The principle of the whole blood excluding the AddiUonti 
half blood, is confined also to the same rank, among ^^^^^ 
collaterals: for instance, generally a nephew or niece 
"whose father was of the whole blood, does not exclude 
his or her uncle or aunt of the half blood ; except in the 
case of there being a son of a paternal uncle of the whole £zceptioBb 
blood, and a paternal uncle of the half blood by the 
same father only, the latter of whom is excluded by the 
fonnen 

' 15. This principle of exclusion does not extend to Additional 
uncles and aunts being of different sides of relation ™Jes^o^/wi2u 
to the deceased; for instance, a paternal uncle or aunt ondiff^. 
of the whole blood, does not exclude a maternal uncle 
or aunt of the half blood ; but a paternal uncle or aunt 
of the whole blood, excludes a paternal uncle or aimt of . . 
the half blood, and ao likewise a maternal uncle or aunt they are tJie 
4s( the whole blood, excludes a maternal uncle or aunt "^^^ 
of the half blood. 

' 16. If a manleaye a paternal uncle of the half blood. Additional 
and a maternal aunt of the whole blood, the former will f ?'® T?®'5«# 

^*** ' the sides dif» 

lake two-thirds, in virtue of his claiming through the fen 
ikther, and the latter one-third, in virtue of her claiming 
through the mother; as the property would have been 
divided between the parents in that proportion, had they 
Ikeen the claimants instead of the uncle and aunt 
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FurUier ex- 17. The general rale, that those related by the saiiM( 
tive u> the ex- father and mother, exclude those who are related by the 
b^* blood ^^^ same mother only docs not operate in the case of indif 
viduals to whom a legal share has been assigned. 



Of aterine 
and half sis- 
ters- 



18. If a man leave a whole sister, and a sister by tho 
same mother only, the former will take half the estate 
and the latter one sixth, the remainder reverting to the 
whole sister; and if there be more than one sister by the 
same mother only, they will take one-third« and the 
remaining two-thirds will go to the whole sister. 



Rule in case 
of a double 
relation. 



19. Where there are two heirs, one of whom stands 
in. a double relation : for instance, if a man die leaving 
a maternal uncle, and a paternal uncle who is also hi$ 
maternal uncle* the former will take one-third, and th^ 
latter two-thirds, and he will be further entitled to tak^ 
one half of the third which devolved on the maternal 
uncle ; and thus he will succeed altogether to five-sixtiis, 
leaving the other but one-sixth. 



Of claimants 
by marriage. 



20. Secondly, those who succeed in virtue of marriage 
are the husband and wife, who can never be exclude4 
in any possible case ; and their shares are half for th^- 
husband, and a fourth for the wife, where there are no^ 
chUdren, and a fourth for the husband, and an eighth, 
for the wife, where there are children. » 



Of the succes- 
sion of hus- 
band and 
wife. 



21. Where a wife dies, leaving no other heir, her whole 
property devolves on her husband ; and where a husband 

* The relation of paternal and maternal uncle may exist in the fNune 
person in the foUowing manner : A having a son C by another wife^ 
marries B having a son D by another husband. Then C and D intermarry 
and hare issue, a son E, and A and B have a son F. Thus F is both the 
paternal and maternal uncle of £. So likewise if a person hare a half 
brother by the same father, and a half sister by the same mother, who 
Intermarry, he will necessarily be the paternal and maternal oBBte «^ 
their issue. 



'^ JiMmeiya, or ScJUa doctrine^ Sd 

dieSj leaying no other heir but his wife, she is only en- 
titled to one-fourth of his property, and the remaining 
three-fourths will escheat to the public treasury. 

22. If a sick man marry .and die of that sickness. Rale in cane 
without having consummated the marriage, his wife shall not™oMa^ 
i|Ot inherit his estate ; nor shall he inherit if his wife ^^ted. 
die before him, under such circumstances. But if a sick 
woman marry, and her husband die before her, she shall 
inherit of him, though the marriage was never consum- 
mated, and though she never recovered from that sick- 

ness. 

23. If a man on his deathbed divorce his wife, she Role in case 

shaU inherit, provided he died of that sickness within S^^^bSu"^ 
one year from the period of divorce ; but not if he lived 
for upwards of a year. 

24 In case of a reversible divorce, if the husband And of revere 
die within the period of the wife's probation, or if she *^"® ^^'"*®* 
die within that period, they have a mutual right to 
Inherit each other's property. 



irra> 



25. The wife by an usufructuary, or temporary mar- And of 
riage, has no title to inherit* riage.™*^ 

26. Thirdly, those who succeed in virtue of TFiZZa; Of claimants 
but they never can inherit so long as there is any clai- ^^ ""^^ 
mant by consanguinity or marriage. 

' 27. Willa is of two descriptions ; that which is de- Two descnp. 
rived from manumission, where the emancipator by such 
act derives a right of inheritance ; and that which de- 



* This Bp^es of contracts is reprobated by the orthodox sect, and 
they an both considered wholly iUegaU See Hamilton's Hedaya, 
^L 1, pages 71 mid 7S* 
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pehds on mutual compact, where two persons leciplo^; 
cally engage, each to be heir of the other. 

Th« first pre- 28. Claimants under the latter title are excluded by 
claimants under the former. 

9 

General rales 29. The general rules of exclusion, according to this 
ofexciosion. ^^^ ^^ similar to those contained in the orthodox 

doctrine ; except that they make no distinction between 
male and female relations. Thus a daughter excludes 
a son's son, and a maternal imcle excludes a paternal 
granduncle ; whereas according to the orthodox doctrine 
in such cases, the daughter would only get half, and the 
maternal uncle would be wholly excluded by the paternal 
uncle of the father. 

Difference of SO. Difference of allegiance is no bar to inheritance, 
doetnoT ex* ^^^ homicide, whether justifiable or accidental, does 
dude, nor ho- not operate to exclude firom the inheritance. The homi* 

nicidei nnleM 

wiUoL cide, to disqualify, must have been of mdHce prepense. 

The doctrine 31. The legal number of shares into which it is ne- 
maM i^'t ad- ^^sary to make the property, cannot be increased if 
oitted. found insufScient to satisfy all the heirs without a fnu> 

tion. In such case, a proportionate deduction will beT 
made from the portion of such heir as may,, under cer- 
tain circumstances, be deprived of a legal share, or 
Example. ^^^™ ^^7 ^^^^ whose share admits of diminution. For 
instance, in the case of a husband, a daughter and pa- 
rents. Here the property must be divided into twelve, 
of which the husband is entitled to three or a fourth ; 
the parents to two-sixths or four, and the daughter to 
half; but there only remain five shares for her instead 
of six, or the moiety to which she ^^is entitled. In this- 
case, according to the orthodox doctrine, the propeity. 
would have been made into thirteen parts to give the 
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daughter her six shares ^ but according to the Imameeya 
tenets, the daughter mast be content with the five shares 
that remain, because ii^ certain cases her right as a legal 
sharer, is liable to extinction ; for instance, had there 
hem a son, the damghter would not have been entitled 
to any specific share, and she woidd become a resi- 
dtiaxy; whereas the- huiAiand or parents can never he 
deprived of a' legal share, oader aiq^ circumstances. 



92. WlBBia the assets exceed ifaie mudienof: litikstheOftisiMi«& 
fldrpliB)»t6rtst9 the heirs. TXehoaboiidhi'etttitled t6 
Aaiein the ntunt ; but not thewilb; The nMheif Om 
is not entitled tfl^dnm in die rstum^ if IhKM anrbiMhfMP; 
and where there is any individual possessing a double 
veFatioii, toe sui'pliu^ reverts ecfccIai^iVely to such ihdSvi- 
dual. 



primbgjenl^' 
tare. 



d9L On a distribulicm of t&e estate, ike efd'er son if he ^^.9P^«F 
be worthy, is entitled to Mb Other's sword, hiii Kora 
hia wearing; appasel' and his ring.* 

" -i"ii ' * -■• ' *- -^ i--.-^-.- ^ - ' ■■- -•,• *-■■■ '-' --••" .^.^^ 

«lfl[aifeihiagal]|g.ittiBinAi^ Cirtitfftt ttvntraUiat I iHcrer omitted ay 
point oC matefifd ^importance. The legml shares allotted to the se^ral 
Mnr ««v or oouno tkrsanlcf as thirae itiesofbodfti' thi^ SooaerCod«, 
both having the precepts of the Koran a» their gvidbi The rulet of ^i»- 
tributioB and of ascertaining the relatire shares of the different clai- 
■sants are also (snttelis wmtniii) the same. It is not worth while to no- 
«lie iB«tMscoaq|ii«tioit>tiia doBlriiietof the Inmmm^a sect on the law of 
coatracts or their tenets in miscellaneous matters, A Dij^est of their 
laws, relalivo to thoto siiltihetSf wai seilie titee i^ prepared and a eo^ 
•iderable part of It translated by an eminent Orientalist (Colonel John 
JSaiIlle)b7 whom howerer it was.teft nnfiniahed; probably from an.opi- 
afos tiWIfie^ vlfilty oT Ae vaBeHiadBjsr mijsit mot Ik^ eemmeaHirato to 
tbatiiia andlabow emfftosedrnyon Iti. . 
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CHAPXiEBni. 

OF SALE. 

^flnhioii of . 1. Sale 18 defined to be a mutual and volvntiiy eo^* 

j^ fji •" 

change of property for property* 

Bow cffKied. 2. A contract of sale may be effected by the eiqpreai 
agreement of the parties^ or by reciprocal ddhreiy. 

jP0vUDdsof:. 8. Sale is of foor kinds; consisting of coHunotatlon 
of goods for goods: of money for money: of money for 
goods : and of goods for money; which last is die-iBost 
ordinary species of diis k4nd of contract 

/roar4«aoBi- 4. Sales are either absolgte^ or conditional^ or inme^^ 

feet, or void. 



V 



ffisr- 



5. An absolote sale is that which takes eiect imme- 
diately ; there being no legal impediment. 



Of aeoBdiii- 6t. A conditional sale is that which is suspended oa 
the consent of the proprietor, or (^^Mte be is a nunor) 
on the consent of his guardian, in which tiiere is no le- 
gal impediment, and no condition requisite to its Com- 
pletion but such consent. 

Ofaateper- 7. An imperfect sale is that which takes eflfoct ea 
'^ "^^ seizin ; the legal defect being cured by such seisin. 

OfaToidMio. 8. A void sale is that which can never take efieet; ia 
which the articles opposed to each other, or one of them, 
'^ not bearing any Icfal value the contract is nude. 

OftkieoMi. 9. The consideration may consist of whatever artf*" 
cles, bearing a legal value, the seller and purchaser may 
agree upon; and property may be sold for prime coat, 
or for more, or for less than prime coM. 




Of Hit. 4» 

lA. It bieqnirite that there should be two parties U^ Of tepntiii. 
every contract of salei except where the seller and por« 
diaser employ the same agent, or where a father or a 
goardian midmi a sale on behalf of a minor, or where a 
shire purchases his own fteedbm by permission of his 
■mster. 



IL It is sufficient that the parties have a sdise ^iirw^wtj 
the obligation they contract, and aminor, with the con- ^*^ 
sent <rf his goardian, or a lunatic in his lucid intervals, 
may be contracting parties. 

ISL In a commutation of goods for goods, or*of mo- Poftponing 
ney for money, it is illegal to stipulate for afuture period ^^J^ ^^ 
of delivery; but in a commutetion of money for goods ' 
or <rf goods for money, such stipulation is authorised, ^^^f^ob. 



18. It is essential to the validity of every contract of c^uiBtym* 
sale, tint tiie sulQect of it and the considerati<m should ^"^'^* 
be so determinate as to admit of no future contention 
regarding the meaning of the contracting parties. • 

14. It is also essential that the sul^ect of the confirac^ Other raq^^^ 
dMndd be in actual existence at the period of making the ^^ «»<uti. 

contract or that it should be susceptible of delivery, 

either immediately or at some future definite period. 

15. In.a commutation of money for money, or of goods Tt^^^^fn 
for goods, if the articles opposed: to ea^. other are ^^ ![^'^ 
iBbA nature of sunilam, equidity in point of quantity is 

an essential condition. 

16. It is unlawfiil to stipulate for any ^Ltraneoas nt^p^MBii-t 
condition, involving an advaittq^e to either party, or aiq^^ 
vncerlainty which mi|^t lead to future litigfUion; Imt 



iS tto tttittMous conditiw t>e w^m&f fVESmmlpor 
Exception. ^^p|fl^||i,|^ fem9Te4, the ipoi^bnifst will ftl«4 fopfU 

Of option, 17. Ijt is lawful to stipiij^ for a|i option pf idiiHlk 
YUi^ this contract; but the term i^tipplatod 9MiA JWt 
exceed three days. 

Parent how ^9. When payni^at is deferred to a fotore period* it 
:m\i3.t be determinate and cannot bo svpemled on M 
eyent, the time of the occurrence of wliich io micertaj^ 
though its occurrence be ineritable. For in^tance^ it if 
not lawful to suspend payment until the wind shall 
Mifiyfi or until it shall rain, nor b it lawful, eren thQD|^ 
,t)ie uncertainty be so inconsiderable as almoot tp v. 
xnp^nt to a fixed term; for instance, it is i^ot Iaw£al Xfi, 
.suspend, payment un^ the sowing or reaping Anie. 



Sale of A debt 19, \i is not lawfd to sell property in ezdiange for 
a debjt due from a third person, though It^ for a ddbt 
due from the seller. 

Resale of per- 20* A resale of personal property caniiotbermado%r- 

aonal proper- * * * ^ 

ty. the porchaser until the property shall actually have 

copie in^ his possession. 

Wanrantyim- ^31. A warranty as to freedom fit>m diefect and UomiAr 
is implied in every contract of sale. 



WheroUw 22. Where the propwty sold differs, e»JWr>prtfli 

prOfMl^jQif* A A .r 

{tn from tha pect to quantity or quality from what tiie seller hiat 
^"•^^^"^ desoribed it, the pmrchaser is at liberty to recede frcm 
the contract; 

128. iBy the sale of land nothingtherem, whieh is of « 
tionsitory nature, passes. Thus the fruit on a troelis- 
longs to the seller, though the tree itsetf^being.a-ftitsnv 
appertains to the purchaser of the land. 



^ W1i0m an fbtkm ^ diMdviBgr the cofttiact lum RetpoMtti&u 
teen «ti$f«kiitod by the piudiaAer, and the p i yp e rty soM optiM. 
is 1i\fii»ed or destroyed in Us poMwsskm, he is resjKRH 
IriUe ibrtto pmce, agreed iipofi; bat wlieie the 8ti[Hd 
tioa WM #11 A^ pftit af the seHer, the purchaser is 
le s yMMft le for 1^ «olMe only of tiie property. 

^ Bat the condition of option is annulled by the Optto» how 
]piirdi&86r*ii, exercising any act of ownership, snch as to 
take the property out of sfofu qm. 



'SB. Where the property has not been seen by the pur- Option to paw 

chaoenof 
QBieeBpio* 



chaser, nor a sample, (where a sample suffices), he Is St 



liberty 

Imve exercised any act of ownendup ; if uponse^ng^ 
pi op erty it does not sait his expectatioi^ even thpoghnp SxtepUon. 
^{ptton may luMre been stipulated 

S7. But though the property have not been seen by Nooptkm ta 
the seller, he is not at liberty to recede from t9ie con- 
^m^t (fqxe^ in a sale of goods for goods) where i^o £xa^^t«iA. 
^iwa "was atipnla^ 

.98. AjpwchasfT w^vikBg not ha've agr9ed0 ;take the Optumon dii. 
VBOfertgmik i^U 4tslWit«,i#At^^rty tojrefi^ it to^JXt^* 



the seUw on the discov^iy of^^i^^^i^ 9f wdiich he was 

nut »3«rare at ihe time^ the parplbase^ uidess while in ^xceptipn. 

the tliiads #f 4he pwdiimr itreceiyc^a fiN^cj^ jbleyiajb j 

in !prhicbioas9ibf is only ffl^titte^ ito fflW(pfinaatiQa. 

' W* 9nt i£ '^ pnrobaeer ImreMld suchiaiilty artide Buie in ca« 
to a thud fMOMm. h» ^vmfi/^ jWMit oo»ijgfiM»tinn Aoan 
the or^iinal seller ; unless, by having made an addition 

maamg liitetfn nuiitoiit gjHet* 



40 Cy*«al9. 

Cmm ia 80. In a case ythtn aitides an sold, and tan found 

tioft may be on examination to be faulty, complete restitatioii of the 
price may be demanded firom the seller;, even though they 
kave been destroyed in the act of trial, if the pmchaMr 
bad not derived any benefit from them; but if the par-^ 
chaser had made beneficial use of the fkulty artides, he 
is only entitled to proportional compensation^ 



deauided. 

Awd 
pent 

only. 



The int prnw 31. If a person sell an article which hehad puichased|^ 
te^ wiS^ and be compelled to receive back sudi artidto and to* 
the eeoQiid. refund the purchase money, he is entitled to the same 
Pnifiao. remedy against the original seller, if the defect be of an 
inherent nature. 



^^^^ ^ S3. If a purchaser, after becoming aware of a defect 
■eUer how in the article purchased, make use of Ae article or at- 
tempt to remove the defect, he shall have no remedy 
against the seller, (unless there may ha^ b^n some 
special clause in the contract); such act on his part 
implying acquiesoence. 

^Mh^riSt* S3. It is a general rule, that if the arttdis sold aw 
of restitiitioii. of such a nature as not easily to admit ef sqMuratioii or 
divisidn without injury, and part of them, subsequentij 
to the purchase, be discovered to be defective, or t5' be 
the property of a third perscm, it is net competent to the 
purchaser to keepapart and to return a part, demanding* 
a proportional restitution of the price for the part fo^ 
turned. In this case he must either keep tiie Wbote^ 
And that of demanding compensation for the proportion that is de» 
compeoMUon. fective, or he must return the whole, demanding com- 
plete restitution of the price. It is otherwise whsie tfle 
several parts may be separated without injury. 




niipapne. 34. The practices of forestalling, regrating, and eiN 
grossing, and of selling on Friday, after the hour of 
. ,V^J^9 M» all prohibitad, though they are valid. 



(H^S^t M, 9r pn-emfHim. 47 



CHAPTER IV. 

* ■ • ■ 

far 8SOOFAA, OR PRE-EBIPTION. 

1« sa^ottfaa, or the right of Pre-emptioii^ is defined to i>«<i4ti<» of 
be a power of poss^song property which hu been sold, 
by paying a sum equal to that paid by the pnrchaser. 

2. The rig^t of pre-emption takes eflFect with '«g«^ ^^jjjf'^ 
to property sold, or parted with by some means eqniva- perty it dots, 
lent to sale, bat not with r^fard to property the posses- dae»nattakt^ 



don of whidb ha&betn transfened by gift, or by will, ^^^^^^ 
or by inheritance; unless Ihe.gift was made for a con- 
sidenUionj and the consideration was expressly stipu- 
lated ; but pre-emption cannot be claimed ^ere the 
donor has received a consideration for his gift, such 
consideration not having been expresdy stipulated. 

^ & The rig^t of pre-emption takes eflfoct with regard AdditfoMi '•- 
to pnqperty, whether divisible or indivisible; but it"*^^ i 

does not apply to moveable property, and it cannot teke 
effect until after the sale is complete^ as far as the in- 
terest of the seller is concerned. 

4. The rig^t of pre-emption may be claimed by all £^5*?2Sai 
descriptions of persons. There is no distinction made iw cUm. 
on account of diSerence of religion. 



6. An rights and privfleges which belong to an wli-Jg^J^ 
nary purchaser, belong equally to a purchaser under the 
right of pre-emption. 

0. The following persons may daimtherif^of pre-Wbonay 
emptiim in the order enumemted: A'pvtMrin themteT 



4* O^SImfki^ 6r p $ t em pf ti oi. 

property sold^ a participator in its appendages, and a 
neighbour. 

?****tob '^' '^ ^® necessary that the person claiming this right, 

obter?ed. should declare hi* intaitioa of beecHaing the pnichaser^ 
immediately on hearing of the s£de, and that he should, 
with the least piacticaUc delay, nudLa aSamandaa^ by 
wkness, of such hia inteationi eidiei in ihe praesB^ 
the sedkTt or of the parchaseK, or at tbepvenuflfiiw 

q ^l^ q^ 8. The above praUminary conditiona heiQg fidfilkd^ 
the claimant of pre-emption fk alUberty at any anhse- 
quent periled to prefer hia claim to a CoucL of Jnadoa.* 



Srt**ti^?* ft The fhnst porehai^r has 4 right to feCain the psro- 
•er. P^^ ^>o^ ^ ^^^ received tile purchase tiioiiey fiom t&e 

claimant by pre-emption^ andso also tfie seller in a casa 
dettvety may not have been made. 



ijnies whm 10; 'twere an uitennediate purchaser has made any 

the property '^ ^ 

has nadergoiie improvements to the property, the claimantby pia-emp- 



while ioT tfbft^^'^ nmst either pay for their value, cpr cause them to bci 
K'ftllf** ^t^iBtkoredi and where the property may (ave been &te- 
^^' fforatBdby the act of the intierme^^Late purdbaser, he (the 
claimant) may insist on. a proportfohal abatement of 
the price; but where the deterforatibn has taEen place 
without the instrumentality of the intermediata par- 
diaser, the ctalinaht by pre-emption must eiihec pay the 
whole price, or resign hiis claiin allog^tfier* 

* Much difference of opinion prerails as to this point. It seeme 
equitable that there should be some limitation of time to bar a claim of 
• ^.ii»tm»; Mh^mt^t^ niwtiMflr»a» by;hflpf:iKia«>tti«»il itaiaof 
suspense. Ziffer aad Moohummnd are of ouihion,i(and such also U thei 
^HMMLatOofittm^ ttt^OM ts»dltioQ.<^ Abttb TtaM^l thst'if the'dkilMlt^ 
causelessly neglect to advance his claim for a pf iaftdity.rd*#Tl ii^f^iHinsriiilg 
•neh delay shall amount to a defeasance of hts right ; 6ut aecording to 
Aboo Huneefk, and another tradition of Aboo Yoosof, there is no liodta- 
tion as to time. This.doctdne is maintained in the Fntawal AnlnnfeevK, 
itb lbs BSoftMiee limiHiisw» an# ftl^the^M^ya*; and itsMmrt<r btf tht 
BO»t anthenU^ ftiMl^gen«iiaif nw.v:a]«iU^o|M^^ BHI tlie^ ooMtf Ifv^^ 
.< > m'TmmA AiOtan^iereB admib thai decisions are ^m both wayi. 
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11. But a claimant by pre-emption having obtained ^^®* wbere 

/•J t , ^0 property 

possession of, and made improvements to property, is has been im- 
not entitled to compensation for such improvements, if cialmaniiy'^ 
it should afterwards appear that the property belonged prtsempUon, 
io a third person. He will,- in this case, recover the to belong to « 
price from the seller or from the intermediate purchaser, ^"* persMB. 
(if possession had been given), and he is at liberty to 
remove his improvements. 

12. Where there is a dispute between the claimant y^«re there 

\^ 1. . .J w a dispute as 

by pre-emption and the purchaser, as to the price paid, to the price 
and neither party have evidence, the assertion, on oath, ^^ 
of the purchaser must be credited ; but where both par- 
ties have evidence, that of the claimant by pre-emption 
should be received in preference. 

13. There are many legal devices by which the right }^^^] /^e^««* 

.■ by which a 

of pre-emption may be defeated. For instance, where a claim of pre- 
man fears that his neighbour may advance such a claim, '^^tZX^ ■ 
he can sell all his property, with the exception of that 
part immediately bordering on his neighbour's, and 
where he is apprehensive of the claim being advanced 
by a partner, he may, in the first instance, agree with the 
purchaser for some exorbitant nominal price, and after- 
wards commute that price for something of an inferior 
value ; when if a claimant by pre-emption appear, he 
must pay the price first stipulated, without reference to 
the subsequent commutation. 

H 
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CHAFT£R. V. 

OF GIFTS. 

r 

Mhftiim of 1. A gift is defined to be the oonfeiriiig of pfop^ r i y 
^ without a consideration. 

EMentiai con- 2. Acceptance and seizin, on the part of die donee; 
^^^ ^ are as necessary as relinquishment on the part of the 
donor. 



Cannot be 3. A gift cannot be made to depend on a contiBgency, 

effect tii/«. ^ i^of can it be referred to take effect at anj fiiture definite 
**^» period. 

Delivery and 4. It is requisite that a gift should be accompanied 
aeiun reqni- ^^ delivery of possession, and that seiiin should take 

effect immediately, or, if at a subsequent period^ by 

desire of the donor. 

The thing giv. 5. A gift canuot be made of any thing to be jmid voed 
MtoiUly ex- ^^ futuro / althou^ die means of its piY>duction may 
^^% At ^« be in the possession of the donee. The subject of t]ie 

gift nrast be actually in existence at iht time of Ike 

donation. 



time. 



An undefined 6. The gift of property which is imditrided, and mixed 

We propi^i^'* with other property, admittuig at Ae same time of drrt- 

not ralid. sion or separation, is null and void, unless it 1^ defined 

previously to delivery ; for delivery of the gift cannot in 

that case be made without including something which 

forms no part of the gift 

Rales in case 7. jn the case of a gift made to two or more donees, 
mora donees, ihe interest of each donee must be defined, either at the 
time of making the gift, or on delivery. 



8. A giSt MiiBpt be implkd. It must be express aad ^ giftmutbe 
unequrTOC^If ^oA the inttatioa of t}ie donor must be de- m^Tbe en- 
monstrated by his entire relinquishment of the tbing **^*y jl^^"" 
givei^ and the gift is null and void where he Qoatinues donor. 

to ^xfiiqise.ajiy ^ of ownership over it 

9. The cases of a house given to a husband by a wife^ Exceptions* 
IMid nf iNTOI^^r^ e^t'^n by a &ther to his minor child, 

form exceptions lo the above nile. 

10. Fonud delivery Itnd jeizin are not neceiMary in Of seizin hj 
the case of a gift to a trustee, haviag thexuistody of the ^^^^' 
article given, nor in the case of a gift to a minor. The 

seizin of the guardian in the latter case is sufficient 

11. A gift on a deathbed is viewed in the light of a Of gift on a 
legacy, and cannot take effect for more than a third of 

the property; consequently no person can make a gift 
of any part of Us property on his deathbed to one of 
his heirs, it not being lawful for one heir to take a legacy, 
without the consent of the rest 



12. A donor is at liberty to resume his gift, except ia Resumption- 
the fbUowing mstances : admissihii?, 

13. A gift cannot be resumed where the donee is a Except in cer* 
relation, nor where auy thing has been received in return, ***" *^**®*' 
nor where it has received any accession, nor where it 

has come into the possession of a second donee, or into 
that of the heirs of the first 

14. Besides the ordinary species of gift, the law enu- Two pecoiiar 
merates two contracts under the head of gifts, which *^^ ®^ ^ 
however more nearly resemble exchange or sale. They 

are technically termed Hiha bil Itvuz, mutual gift, or 
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gifl for a consideration, and Hiha ha $hkri aollumz 
gift on stipulation^ or on promise of a 



Of Hiba ha 15. Hiba bil Iwuz is said to resemble a sale in all its 
''^'^ properties ; the same conditions attach to it, and the ma- 

taal seizin of the donees is not, in all cases, necessary. 

Of Hiha ba 16. Hiba ba shurt ool Iwuz, on the other hand, is said 
* to resemble a s£de in the first stage only; that is, before 
the consideration for which the gift is made has beei 
received, and the seizin of the donor and donee is there- 
fore a requisite condition. 



OfwilU. 5S 



CHAPTER VL 

OP WILLS. 

1. There is no preference shown to a written over a NancniNitiTe 
noncupatiye vrill, and they are entitled to equal weight, J^^ijiy^y^JH^ 
whether the property which is the subject of the will be 

real or personal. 

2. Legacies cannot be made to a Ikrger amount than of legacies. 
one-third of the testator's estate, without the consent of 

the heirs. 

3. A legacy cannot be left to one of the heirs without To an hein 
the consent of the rest. 

4. There is this difference between the property which nistinctioir 
is the subject of inheritance and that which is the sub- ^Jj^^^^ JJ^ 
ject of legacy. The former becomes the property of the ed by inheii. 
heir by the mere operation of law ; the latter does not ^^ ^ ^ 
become the property of the legatee until his consent 

shall have been obtained either expressly or impliedly. 

6. The payment of legacies to a legal amount pre- Legacies pre* 
cedes the satisfaction of claims of inheritance. ofiniieril^ 

6. All the debts due by the testator must be liqui- And debts 
dated before the legacies can be claimed. precede lega. 

7. An acknowledgment of debt in favour of an heir Acknowiedg- 
on a deathbed resembles a legacy ; inasmuch as it does ^^^ heir.^**** 
not avail for more than a third of the estate. 

8. It is not necessary that the subject of the legacy or the snbjeci 
should exist at the time of the execution of the wilL It ""^ * ^•^•''^* 
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is sufficient for its validity that it should be in existence 
at the time of the death of the tests^r. 

Of illegal g lyjj^ ffcneral Validity <^f a will is not affected by its 
containing illegal provisions^ bat it will be carried int6 
execution as far as it may be consistent with liEiw. 

Special rule iQ. X person nbt being an lieir at the time of the exe- 
"ateea. cution of the will, but becoming one previously to the 
testator's death, cannot take the legacy left to him by 
such will ; but a person being an heir at the time of {he 
execution, and becoming excluded previously to the 
testator's death, can take the legacy left to him by sucfi 
will. 



A legacy may XI. If a man bequeath property to tme pets(m, 
by impiicati. subsequently make a bequest of the same property to 
^"* iittother individual, the first bequest is aimtdled ; so a!so 

If he seH or give the legacy to any 'othet hsMvidnal j 
even though it may have teverted to his possessiofi be^ 
fore his death, as these acts amount to a tetractation ni 
the legacy. 

ff^lx^aaWe ^' Where a testator bequeaths more than he legally 
lefaoM. xOi^ to ^Bieveml legatees, and the heks t^u^ to con&rm 

his disposition, a plx>portio&ate abatem^iit timst he inad# 

in all the legacies. 



^leta^iw "^ 13. Where a iegkcff iU lc«t to ikA Iftdividtial, and «ih» 
to the same sequeutly a larger legacy to the same individual, the 
penoo. larger legacy will take effect ; but Pfbiite the larger lega- 

ty was ptidr to Ae smaUeir onb, th» latter <mly irill tako 

effect. 

Aiia<tfi]ifl 14. A kga^ besftg left to ttvo penons indisoriimna^ 
same togacy |^^ ,^ ^^ ^f ^^^ ^ 1>efiMre the lagnejr ^ IMtyaUa, 1k» 
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whole will go to tfie snrviTor ; bat if half was left to *<> two iodivi. 
each of them, the (Hiryivvf FiU gft only half, and the 
remaining moiety will devolve on the heirs ; so also in 
the case of an heir and a stranger being left joint 
leigate^s. 

15. Where there is no executor appointed, the father Of Exeevton. 
<ir the grand(ath^ may ftqt Os fsfj^mtog:, oj ip their de- 
£Einlt their executors. 



l& A Hoiriiummudtm shoold not fqnp^mt ^ p^rfon of ske«id im 
a 4iflbrent per^ua^iop to \^ My ^ilf^^tWp wd ^u^ ^^ JluS?™"'** 
pmtment is Ualtf e tQ i^ MMiM bf tb^ r^Uipg ppw^r. 

17. EamUm h»:mg pnC9 ^CCtpt^d cami^t 99b9^ Cumot re* 

gently decUM th# tjrtmt "^ 

IB. Where UlOrQ %T9 P^Q ^^m^S^p it is UOt CPVPL-t Rule whm 

petent to one of Difm to oot reii^y> ^wpt in gai^es gf »*»«»• *"*^«* 
McesMty, md w)wo ben^^ to tbfi est^ ^mitt p^rtiuiilj 
Aocme. 
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CHAPTER VII. 

OF MARRIAGE^ DOWER, DIVORCE, AND PARENTAGE: 

Definition of j^ Marriage is defined to be a contract founded on 

marnage. ° 

the intention of legalizing generation. 

Essential! of. g. Proposal and consent are essential to a contract 
of marriage. 

Conditions of. 3. The conditions are discretion, puberty, and free- 
dom of the contracting parties. In the absence of the 
first condition, the contract is void ah' initio; for a mar^ 
. riag^ cannot be contracted by an infant without dis- 
cretion, nor by a lunatic. In the absence of the two 
latter conditions, the contract is voidable ; for the va- 
.. lidity of marriages contracted by discreet minors, or 
slaves, is suspensive on the consent of their guardians or 
masters. It is also a condition, that there should be no 
legal incapacity on the part of the woman ; that each 
party should know the agreement of the other; that there 
should be witnesses to the contract ; and that the pro- 
posal and acceptance should be made at the same time 
and place. 

Sitoe^ to^^ 4. There are only four requisites to the competency 
of witnesses to a marriage contract; namely, freedom, 
discretion, puberty and profession of the Moosulmaun 
faith. 

■ 

Special roles 5. Objections as to character and relation, do not 

regarding 

them. ^pply ^ witnesses in a contract of marriage, as they 

do in other contracts. 

hTm^lh^^ 6. A proposal may be made by means of agency, or 
gency, or by by letter ; provided there are witnesses to th^ jreiceipt of 
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the mefliage or letter, and to the consent on the part of letter, 
the person to whom it was addressed. 

7. The effi)ct of a cootraot of marriage is to legpeJize Effeet of the 
the mntoal enjoyment of the parties ; to place the wife ^^*»*^ 
nnder the dominion of the hnsband ; to confer on her 

the right of dower, maintenance,* and habitation ; to 
create, between the parties, prohibited degrees of rela- 
tion and reciiNTOcal rights of inheritance; to enforce 
equality of behaviour towards all his wives on the part 
of the husband, and obedience on the part of the wife, 
and to invest the husband vrith a power of correction 
in cases of disobedience. 

8. A freeman may have four wives, but a slave can Komber of 
have two only. ^^•' 

9. A man may not marry his mother, nor his grand- EmmemtiQii 
mother, nor his mother-in-law, nor his step-mother, nor Jl^lS?^**^ 
his step-grand-mother, nor his daughter, nor his grand- 
daughter, nor his danghter-in-law, nor his grand-daugh- 
ter-in-law, nor his step-daughter, nor his sister, nor his 
foster-sister, nor his niece, nor his aunt, nor his nurse. 

10. Nor is it lawful for a man to be married at the AdditJoniJ 
same time to any two women who stand in such a de- p*^^**^***"* 
gre^ of relation to each other, as, that, if one of them 

had been a male, they could not have intermarried. 



11. Marriage cannot be contracted with a person ofi 
who is the slave of the party, but the union of a freeman ■"* •'*^*** 
with a slave, not being his property, with the consent 

* Hie rigkt of a wife to maintenance is exprewly reoogniaed ; eo nracli 
gOf tliat if the hnsband be absent and hare not made any prorision for 
his wife, the Law will canse it to be made out of his property ; and in 
case of divofce, the wife ii entiUed to maintenance dniing the period of 
Jmt probatioAi 
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of the master of such slave, is admissible; provided he 
be not already married to a freewoman. 

^^*f th^^^ 12. Christians, Jews, and persons of other religions, 
ties. believing in one God, may be espoused by Moohommu- 

dluis. 

Preromption 13, Marriage will be presumed, in a case of proved 
continual cohabitation, without the testimony of wit- 
nesses ; but the presence of Avitnesses is nevertheless 
requisite at all nuptials. 

Capacity to 14. A woman having attained the age of puberty, may 
contract herself in marriage with whomsoever she 
pleases ; and her guardian has no right to interfere if 
the match be equal. 

Right of guar. 15. If the match be unequal, the guardians have a 
right to interfere with a view to set it aside. 

Where an in- i(j, A female not haviuff attained the age of puberty, 

fant contracts. . ° ~o f j» 

cannot lawfully contract herself in marriage without 
the consent of her guardians, and the validity of the 
contract entirely depends upon such consent. 

Limitetion. 17. But in both the preceding cases the guardians 
should interfere before .the birth of issue. 

Contract 18. A Contract of marriage entered into by a father 

biX^^^'* or grand-father, on behalf of an infant, is valid and 
piutiei. binding, and the infant has not the option of annoUing 
It on attaining maturity ; but if entered into by any 
other guardian, the infant so contracted may dissolve 
the marriage on coming of age, provided that sack 
delay does not take place as may be construed iato 
acquiescence. 
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19. Where ihex^ is no paternal guardian, the matem^ Of guardians 
kindred may dispose of an infant in marriage ; and in *'"' "*"''**«**• 
default of maternal guardians the government may 

supply their place. 

20. A necessary c(mo(Mnitant of a contract of marriage Of dower. 
is dower, the maximnm of which is not fix^ed, but the 
minimum is ten dirms,* and it becomes due on theMinimQmof. 
consummation of the marriage (though it is usual to 
stipulate for delay as to the payment of a part) or on when due. 
the death of either party, or on divorce. 

21. Where no amount of dawer has been specified, where no 
the woman is entitled to receive a sum eqn^ to the *™°"°* *• 
avera«^ rate of dower granted to the females oi her 
father's family. 

22. Where it may not have been expressed whether Whether 
the payment of the dower is to be prompt or deferred, ^^^^^ ^ ^^ 
iLmust be held that the whole is due on demand. /$^/ /V*. y^ 

23. It is a rule that whatsoever is prohibited by xea- Disqnalifica. 
son of consanguinity is prohibited by reason of fosterage ; JJ^° ^d°con" 
but as far as marriage is concerned, there are one or two sangainity. 
exceptions to this r^le ; for instance a man m^y marry 

his sister's fpster-mother, or his foster-sister's mother, 

or his fa^ter-SQn's sister, or his foster-brother's sister. Exceptions. 

24. A husband may divorce his wife without any or the rales of 
misbehaviour on her part or without assigning aiiy^*^®'*^* 
cause; ^||t I^for^ the divorce becomes irreve^^ble, 
accprding to the more approved dpctrine, it must be 
repeated three times, and between each time the period 

^ Xlie valne of the A}m if ▼^qr iincertain. Ten dirn^ ifccQrdiiig to one 
•ccoiyot wt^kfi iiboi^t fia^ shUUnst tm ejigbt penc« sterling. See Note to 
HamUton's translationof t&e ilid^n- pag;® ^^ Tolame 1. 



Of-marriage, dower, divorce and paraUqgt, 

of one month most hare intnrened ; aaA in fte interral 
he may t^e ber back eitbec in an express or implied 



Condmnw 35. A hosband cannot again cidiabit with his wiA 
M^k^* '" who has been three times iireveraiblf divorcod, ontU 

aAer she shall have be«i married to some odm indiTi- 

daal and separated from him either by deftth or dinnce; 

bot this is not necessary to a re-onion, if she have becm 

separated by only one or two diyorces. 

Of I dM^iMd 26. If a hosband divorce his wife on his deathbed, 

"^'"^ she is neTOrtheless entitled to inherit, if he died before 

the expiration of the term (four months and tea, days) 

of probation, which she is bound to vatAetgo before 

contracting a second marriage. 

wbatunourtt ^- ^ ^^^ ^^ abstbcnce made by a husband, and 
to a diTOTM. maintained inviolate for a period ot four months, 
^ , .• V founts to an irreversible divorce.* 

Of diTDic* 38. A wife is at liberty, with her husband's consent, 
parchtMd. ^ pnrchase from him her freedom from the bonds of 
marriage. 

ABothmiBode ^9. Another mode of separation is by the hnsbaad's 

of duvoicc making oath, accompanied by an imprecation as to bis 

wife's infidelity, and if he in the same manner deny the 

parentage of the child of which she is then pregnaat, it 

will be bastardized. 

80. Established impotency is also a ground fin* ad- 
mittii^ a claim to separation on the part of the wife. 

• There U TtcognlMd a ipeda of rereraible dfroTM, whlcb It Hfccttd 
bj the huaband compaiiac bu wife lo utj member ef hia PMtber, m 
tana other rriatkn pnJiIbltad to blm, which noai b« ezriatad by '^•n - 
(dpatiag • bUts, bj aim*, or bj faMtnc. lUi dlram la tocbdctfr 
twMd ZOv^Hld^ra, book It. chap. ix. 



L 
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31. A diild bonr six months after marriage is const- RiilMfeUU?e 
dered to idl intents and purposes the offspring of the ^ pu«&ta««. 
husband ; so also a child bom within two years after 
the death of the husband or after divorce. 



92. The first boni' child of a man's female slave is con- R«iati?e to 
sidered his offispring, provided he claim the parentage, ^Vfemiae 
bot not otherwise ; but if after his having claimed the *^^0* 
parentage of one, the same woman bear another child V^^ / 
to him, the parentage of that other will be establisheiF^y^ y ^ 
without any claim on his part. 7y/ S^ / 

33. If a man acknowledge another to be his son, and Of ae&ow. 
there be nothing which obviously renders it impossible puSaUge. 
that such relation should exist between them, the pa- 
rentage will be established 
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CHAPTER VIJI. 

OF GUARDIANS AND MINORITY. 

Ttenn of mino- 1. All persons, whether male or female, are considered 
minors until after the expiration of the sixteenth year, 
unless symptoms of puberty appear at an earlier period. 

**" Sabdirisip^ 3. There is a subdivision of the state of minority, 
"^ though not so minute as in the Civil Law, the term 
minor being used indiscriminately to signify all persons 
• ^ under the age of puberty; but the term Snhtt is applied 

to persons in a state of infancy, and the term Moorahiq 
to those who have nearly attained puberty.* 

^f*'*Js'^'* 3. Minors have not different privileges at different 
stages of their minority, as in the English law.f 

Of guardians. 4 Guardians are either natural or testamentary. 

Of the same. 5 They are also near and remote. Of the former 
description are fathers and paternal grand-fathers and 
their executors and the executors of such executors. 

* *' The great distinction therefore was into minors and minors ; bat 
minors were again subdivided into Pnberei and Impnberes ; and Impubera 
again underwent a subdivision into InfoMtes and Impuberts/* — Summary 
of Taylor's Roman Law, page 124. In the Moohummudan Law a penoo 
after attaining majority is termed Shab tiU the age of thirty-four yean; 
he is termed Kohul until the age of fifty-one, and Sheikh for the l^ 
mainder of his life. 

t The ages of male and female are different for different purposes. A 
male at twelve years old may take the oath of allegiance ; at fourteen ti 
at years of discretion, and therefore may consent or disagree tomaniagei 
may choose his guardian, and, if his discretion be actually proved, may 
make his testament of his personal estate ; at seventeen may be at 
executor, and at twenty-one is at his own disposal, and may aUea hi* 
lands, goods and chattels. A female also at seyen years of age may b0 
betrothed or given in marriage ; at nine is entitled to dower; at twelw 
is at years of maturity, and therefore may consent or disagree to maT' 
l||age, and, if proved to have sufficient discretion, may bequeath he^ 
personal estate ; at fourteen is at years of leg^al discretion, and may 
choose a guardian ; at seventeen may be executrix ; and at twenty-oia^ 
may dispose of herself and her lands.— ^ee Blackstone's 
vol 1, page 409. 
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Of (be latter fleseription are the more distant paternal 
kindred, and their guardiansiiip Extends only to matters 
connected with the education a^d marriage of their 
wards. 

6. The former description of iniardians answers to the P«^«" <>' 

'^ ^ near gaardi* 

term of curator in the Civil Law, and of manager in the ans. 
Bengal Code of Regulations; having power o^er the 
(Property of the minor for purposes beneficial to him, 
and in tiieir default this power does not vest in the 
remote guardians, but devolves on the ruling authority. 

' 7. Maternal relfltions.are the lowest species of guardi-^«aidi«»Up 
ans, as thfeiir rigfit 6f guardianship for the purposes of reiationfl. 
education and marriage takes effect, only where thenb 
may be no paternal kindred nor mother. 

8. Mothers have the right (and widows dtironfs Duration of 
viduitate) to the custody of their sons until they attain SSnL *^** 
the age of seven years, and of their daughters until they 

attain the age of puberty. 

9. The mother's right is forfeited by marrying a Special mlefc 
stranger, but reverts on her again becoming a widow* 

10. Hie pateriiai r^ti^nii dticc^ed to the right of <^^ ^^ ^« 

^ . ^ paternal rela- 

guardianship, for the purposes of education and mam- tions. 
^ftge, in proportioh to the prOlimity of their claims to 
inherit the estate of the minor. 

' 11. NecesAry debts tohtractdi by any gnaidian for J/^j^J^^"***^ 
the Support ot edudttion of his Hrftrd^ must be dischai|[ed 
by him on his coniifig of ag^. 



13. A iSdnor ill not compeMlt 



,. . , - tionaof ami. 

mamage, to pass a divorce^ to manumit a slave, to make nor. 
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a loan, or contract a debt, or to engage in any other 
transaction of a nature not manifestly for his benefit, 
without the consent of his guardian. 

Competency 13. But he may receive a gift, or do any othor act 
^^' which is manifestly for his benefit 

Of hu im- 14. A guardian is not at liberty to sell the unmoT^ 
^ea • pro- ^^^^ property of his ward, except under seven circum.- 
stances, viz. 1st, where he can obtain double its value; 
2dly, where the minor has no other property, and the 
sale of it is absolutely necessary to his maintenance ; 
Sdly, where the late incumbent died in debt which can- 
not be liquidated but by the sale of such property; 
4thly, where there are some general provisions in the wiD 
which cannot be carried into effect without such sale ; 
5thly, where the produce of the pn^rty is not suffi- 
cient to defray the expences of keeping it ; 6thly, where 
the property may be in danger of being destroyed; 
7thly, where it has been usurped, and the gua]:dian 
has reason to fear that there is no chance of fiur resti* 
tution. 

Of his person. 15. Eevery contract entered into by a near guardian 

Ml property. ^^ behalf and for the benefit of the minor, and every 

contract entered, into by a minor with the advice and 

Exception. <^onaent of his near guardian, as far as regards his p^* 

sonal property, is valid and binding upon him ; provided 

there be no circumvention or fraud on the face of it 

Respontibili- 16. Minors are civilly responsible for any intentional 
damage or injury done by them to the property or 
interests of others ; though they are not liable in criminal 
matters to retaliation or to the uUimum svpplicium, bot 
they are liable to discretionary chastisement and cor^ 
rection. 



EseeptiQBS. 



O/slaverjf. .^ 



CHAPTER IX. 

OF SLAVERY. 

1. There are only two 4]6scriptiQiia of persons recog- Of legal fi.4- 
mzed as slaves under the Moohiunmudan Law. First, 

infidels made captive during war; and, secondly, their 
d^scttidants. These persons are subjects of inlieritance^ 
and of all kinds of contracts, in the same manner as 
other property. 

2. The general state of bondage is subdivided into siaTery entire 
two classes, and slavery may be either entire or quali- ^^ ^ 

fied, according to circumstances. 

8. Qualified slaves are of three descriptions: thp Of qualified 
Itookaiib; the Moodubbir, and the Oamr-uwubid* 

4* A Mookatib slave is he between whom and his mas- Of a MookaHb 
ter there may have been an agreement for his ransom, 
on the condition of his paying a certain sum of money, 
either inmiediatdy, or at some future period, or by in- 
stalments. 

5. If he fulfil the condition he will become free: Roles relatire 
otherwise he will revert to his former unqualified state * 
of bondage. In the mean time his master parts with 
the possession of, but not with the property in him. He 
is not however in the interval a fit subject of sale, gift, 
pledge or hire. 

8. A Mopdybbir slave is he to whom his master has Of a Moodub. 
promised poii-obit emancipation — such promise however ^^ 
maybe made absolutely, or with limitation; in other 
woxds^ the freedom of the slave may be made to depend 

K 
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generally on the death of his master, whenever that 
event may happen ; or it may be made conditionally^ to 
depend on the occurrence of the event within a specified 
period, 

l^nle^ relative 7. This description of slave is not a fit subject of sale 
or gift, but labour may be exacted from him, and he may 
be let out to hire, and in the case of a female she may- 
be given in marriage. Where the promise was made 
absolutely, the slave becomes free on the death of the 
master, whenever that event may happen; and, where 
made conditionaUy, if his death occurred within the 
period specified. 

Exceptions to g. The general law of legacies and debts is applicable 
crirruid*^^" to this description of slaves, they being considered as 
much the right of the heirs as any other description of 
property : consequently they can only be emancipated 
to the extent of one-third of the value of their persons, 
where the master leaves no other property; and they 
must perform emancipatory labour for the benefit of the 
heirs to the extent of the other two-thirds; and where 
the master dies insolvent, they do not become free untif, 
for the benefit of the deceased's creditors, Aey have 
earned by their labour, property to the full amount of 
' their value. 

Of an Oom-i- 9'. An Oom-i-xvulud is a female slave who has borne a 



ttufuii. 



child or children to her master. 



liuics rclaUvc 10. The law is the same regarding this description of 
^^' slave as regarding the Moodubbir, with this diffierence 

in her favor, that she is emancipated unconditionally on 
the death of her master; whether he may or may not 
have left other assets, or whether he may have died ia 
a state of insolvency or otherwise. But it should b© 
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observed that the parentage of the children of such ^.jj 
•lave is not established in her master unless he acknow- 
ledge the first bom. 

11. Slaves labour under almost every species of legal J^^J^jf^*'*^^ 
incapacity* They cannot marry without the consent of 

their masters. Their evidence is not admissible nor 
their acknowledgments (unless they are licensed,) in 
matters relating to property. They are not generally 
eligible to fill any eivil office in the state, nor can they 
be executois, sureties or guardians (unless to the minor 
children of their master by special appointment) nor 
are they competent to make a gift or sale, nor to inherit 
or bequeath property. 

12. But, as some counterpoise to these disqualifica- Indulgences 
tions, they are exempted from many of the obligations of 
freedom. They are not liable to be sued except in th^K 
presence of their masters; they are not subject to the 
payment of taxes, and they cannot be imprisoned for 

debt In crimmal matters the indulgences extended to • 
them are more numerous. 

13. Any description of slave however may he licen- ^f licensed 
sed, either for a particular purpose or generally for 
commercial transactions; in which case they are al- 
lowed to act to the extent of their license. 

14. Masters may compel their slaves to marry. Un- Rules reiatire 
qualified slaves may be sold to make good their wives l^on"*^ 
dower and maintenance, and qualified slaves may be 
compelled to labour for the same purposes. A man 

cannot marry a female slave, so long as he has a free 
^fe ; nor can he under any circumstances marry his 
own slave girl, nor can a slave marry his mistress. 
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fauIS^^^hT ^^* Persons who stand reciprocally related within* 
i>it«d. the prohibited degrees cannot be the slaves of each 

other. 

Of the issue 16. Wlier^ issue has been begotten between the male 
slave of one person and the female slave of another, the 
maxim of partus sequitur ventrem applies, and the for- 
mer has no legal title to tiie children so begottai. 

Qaestioii as to 17. It is a question how ftir the sale- of a man's own 

a person's sel- ^ 

ling iiimseif person is lawful when reduced to extreme necessity. 

into slavery, j^ j^ declared justifiable in the Moheet ooswukhsee, a 
work of unexceptionable authority. But while deference 
is paid to that* authority, by admitting tihe validity of 
the sale, it is neverAeless universally contended that 
the contract should be cancelled on fhe application of 
the slave, and that he should be compdled by his labour 
to refund the value of what he had received from his 
purchaser. 

Of servitude. X8. It is admitted however by all authorities that a 
person may hire himself for any time, even though it 
amount to servitude for life; but minors so hired may 
annul the contract on attaining majority. 
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CHAPTER X. 

OF ENDOWMENTS. 

1. Ab endowment signifies the appropiiatioii of pro- Definition of 
perty to the service of God ; when the right of the ^ent^^^* 
appropriator beccMnes divested, and the profits of the 
property so appropriated are devoted to the benefit of 
mankind. 

2. An endowment is not a fit soiiject of sale, gift or Eolet reUtivt 
inheritance; and if the appropriation be made in ex* ^ 
iremis, it takes effect only to the extent of at third of the 
property of the appropriator. Undefined property is a 

fit subject of Endowment 

S. Endowed property may be sold by judicial antho- saie of— whes 
rity, when the sale may be absolutely 'necessary to ^<>^^1^* 
defray the expence of repairing its edifices or other 
indiiq>ensable purpose, and where the object cannot be 
attained by farming or other temporary expedient 

4. In case of the grant of an endowment to an indi* Qnmtef--to» 
vidual vrith reverrion to the poor, it is not necessary S^tnee. 
that the grantees spedAed shall be in existence at the 

time. For instance, if the grant be made in the name 
of the children of A with reversion to the poor, and A 
should prove to have n9^<:hlldren, the grant will never- 
theless be valid, and the profits of the endowment wiU 
be distributed amon^ie poor. 

5. The ruling power cannot remove the superinten- SaperinteD- 
disit of an endowment i^pointed by the appropriator, removablT^ 
unless on proof of misconduct; nor can the appropria- ^ujIu^^***^ 
tor himself remove such penon, unless the liberty of 
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doing so may have been specially reserved to him at 
the time of his making the appropriation. 

Of the sue- 6. Where the appropriator of an endowment may not 
cessiou to. j^^^^^ made any express provision as to who shall suc- 
ceed to the office of superintendent on the death of Ae 
person nominated by himself, and he may not have left 
an executor, such superintendent may, on his death 
bed, appoint his own successor, subject to the confirma- 
tion of the ruling power. 

Rales reiatiT« 7. The Specific property endowed cannot be exchang- 
meut oT"*^^ ed for other property, unless a stipulation to this effect 
may have been made by the appropriator, or unless, 
circuinstances should' render it impracticable to retain 
possession of the particular property, or unless mani-. 
fest advantage be deriveable from the exchange; nor 
should endowed lands be farmed out on terms inferior 
to their valuej nor for a longer period than three years, 
except when circumstances render such measure abso- 
lutely necessary to the preservation of the endowment. 

Cases in 8. The injunctions of the appropriator should be ob- 

which J'le wm served except in the following cases : If he stipulate 
may be con- that the superintendent shall not be removed by the* 
ruling authorities, such person is nevertheless remov- 
able by them on proof of misconductr If he stipulate 
that the appropriated lands shall not be let out to farm 
for a longer period than one year, and it be difficult to 
obtain a tenant for so short a period, or, by making a 
longer lease, it be better calcufated to promote the in- 
terests of the establishment, the Ailing authorities are 
at liberty to act without the consent of the superinten- 
dent. If he stipulate that the excess of the profits be 
distributed among persons who beg for it in the mosque, 
it may nevertheless be distributed in other places and. 
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among the necessitous^ though not beggars. If he sti- 
pulate that daily rations of food be served out to the 
necessitous^ the allowance may nevertheless be made 
in money. The ruling authorities have power to in- 
crease the salaries of the officers attached to the en- 
dowment, when they appear deserving of it, and the . 
endowed property may be exchanged, when it may 
seem advantageous, by order of such authorities ; even 
though the appropriator may have expressly stipulated 
against an exchange. 

9. Where an appropriator appoints two persons joint Case of two 
superintendents, it is not competent to either of them denu!^ 

to act separately ; but where he himself retains a 
moiety of the superintendence, associating another 
individual, he (the appropriator) is at liberty to act 
sin^y and of his own authority in his self-created 
capacity of joint superintendent. 

10. Where an appropriation has been made by the General rale 
ruling power, from the funds of the public treasury, for private en-"* 
public purposes, without any specific nomination, the do'^cnu. 
superintendence should be entrusted to some person 

most deserving in point of learning; but in private 
appropriations, ,with the exceptions above mentioned, 
the injunctions of the founder should be fulfilled. 



72 Of deils and securities. 



CHAPTER XI. 

OF DEBTS AND SECURITIES. 

RBiponsibiiity 1. Hein die answeraUe for the debts of their anoeft* 
of hein. ^^^^ ais far as there are assets. 

Of debt! ac- 2. The payment of debts acknowledged OH a deathbed 
on a death- must be postponed until after the liquidation of those 
^^ contracted in health, unless it be notorious that the 

former were band fide contracted ; and a deathbed ac- 
knowledgment of a debt in favor of an heir is entirely 
null and vmd, unless the other heirs admit that it is 
due. 

Case of two 3. If two persoDs jointly contract a debt and one of 
jy !^toc^g them die, the survivor will be held responsible for a 
a debt moiety only of the debt; unless there was an express 

stipulation that each should be liable for the whole 
amount: for the law presumes that each were equal 
participators in the profits of the loan, and that one 
^should not be responsible for the share of Advantage 
acquired by the other. 

And being 4. So ulso where two persons are joint sureties for 
join sore es. ^^ payment of a debt, if one of them die, the survivor 

will not be considered as surety for the whole debt; 

unless there was an express stipulation that each should 

be surety for the whole, and that the one should be 

surety of the other. 

In eertain 5. It is different where two partners are engaged in 

^inUyuid traffic, contributing the same amount in capital, and be* 



iK^miiy wf. ing equal in all respects, in which case the one partner 
is responsible for all acts done and for all debts con- 
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tracted by the other. Bat this is not the case with re- 
gard to other partnerships, in which cases a creditor of 
the concern cannot claim the whole debt from any one 
of the partners seyerally, but most either come upon 
the whole collectively, or if he prefer his claim against 
any one individual partner, it must be only to the extent 
of his share. 

6. Necessary debts contracted by a guardian on ac- Of necessary 
count of his ward must be discharged by the latter on te^d 'by*"^!!^ 
his coming of age. dians. 

7. A general inhibition cannot be laid on a debtor toinhibiUon of 
exclude him entirely from the management of his own **®***^"' 
affairs; but he may be restrained from entering into 

such contracts as are manifestly injurious to his creditor. 

8. If a debtor, on being sued, acknowledge the debt. Proof of debt 
he must not be immediately imprisoned ; but if he deny, Sd^bfTvr^ 
and it be established by evidence, he should be commit- ^e^ce. 

ted forthwith to jail. 

9. If, after judgment, there should be any procrasti- Case of pro. 
nation on the part of a debtor who has been suffered to debto^*"** 
go at large, and he may have received a valuable con- 
sideration for the debt, or if it be a debt on beneficial 
contract, he should be committed to jail notwithstanding 

be plead poverty. 

10. But if the debt had been contracted gratuitously Special mie in 
and without any valuable consideration having been ^®'*"" ^**®'' 
received (as in the case of a debt contracted by a 

surety on account of his principal), the debtor should 
not be imprisoned unless the creditor can establish his 
solyency. 
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Imprisonment n. It is left discretioitary with the judicial 
able. ^ to determine the period of imprisonment in cases of 

apparent insolvency. 

ubention no 12. Bat the liberation of a debtor does not exempt 
^ntamst. ^^ ^^^ ^^ future puTsuit by his creditors. They may 

cause his arrest at' a subsequent period, on pro<rfof his 

ability to discharge the debt. 

Of attach- 13. In the attachment and sale of property belonging 

' to a debtor, great caution is prescribed. In the first 

instance, his money should be applied to the liquidation 

of his debt ; nesLt, his personal effects, and last of all 

his houses and lands. 

ofmoTifrages 14. There is no distinction between mortgages of 
and pledges, lands and pledges of goods. 

or Hy|»otke. 15, Hypothecation is unknown to the Moohummudan 

cation. 

Law, and seizin is a requisite condition of mortgage. 

Of mortgages. 16. The creditor is not at liberty to alienate and sell 
the mortgage or pledge at any time, unless there was an 
express agreement to that effect between him and the 
debtor, as the property mortgaged is presumed to be 
equivalent to the debt, and as the debt cannot receive 
any accession, interest being prohibited. 

Obligations of 17. It is a general rule that the pawnee is chargeable 
mortgajcee. with the expence of providing for the custody, and the 
pawner with the expence of providing for the support 
of the thing pledged; for instance, in the case of a 
pledge of a horse, it is necessary that the pawner should 
provide his food, and the pawnee his stable. 

can^Sfl th ^^' Where property may have been pawned or mor- 
pledge. gaged in satisfaction of a debt, it is not lawful for the 
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pawnee or mortgagee to use it without the consent ot 
the pawner or mortgager, and if he do so, he is res* 
ponsible for the whole value. 

19. Where such property, being equivalent to the debt. Mortgage des. 
tnay have been destroyed, otherwise than by the act of iJ^JS^gec^** 
the pawnee or mortgagee, the debt is extinguished ;>iui(U. 
where it exceeds the debt, the pawnee or mortgagee is • 

not responsible for the excess, but where it falls short 
of the debt, the defici^icy must be made up by the 
pawner or mortgager; but if the property were wilfully 
destroyed by the act of the pawnee or mortgagee, he 
will be responsible for any excess of its value beyond 
the amount of the debt. 

20. If a person die, leaving many creditors, and he Privilege of a 
may have pawned or mortgaged some property to one ™®'^^*^®*" 
of them> such creditor is at liberty to satisfy his own 

debt out of the property of the deceased debtor, which 
is in bis own possession, to the exclusion of all the 
other creditors. 
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CHAPTER XIL 

OF CLAIMS AND JUDICIAL MATTEBS." 

Ho lUtetioa. 1. There is no role of limitation to bar a claim of 
right according to the If oohnmmadan Law.* 

PimieaBd 2. A claim founded on a verbal engagement is of 
Ij raiid. equal weight with a claim founded on a written en- 
gagement. 



Of iofoniial 
deedi. 



3. Informality in a deed does not vitiate a contract 
founded thereon, provided the intention of the contrac- 
ting parties can otherwise be clearly ascertained. 



or prioritj. 4. The general rule with respect to all claims is that 
priority in point of time confers superiority of rights 

Conflicting 5. Where the priority of either cannot be ascertained, 
chase and gift ^ claim founded on purchase is entitled to the preference 
over a claim founded on gift 



ContracU ge. 
Berally de* 
Yolve. 



Ezceptiona. 



6. Contracts are not dissolved generally by the death 
of one of the contracting parties, but they devolve on 
the representatives as far as there may be assets; 
unless the subject of the contract be of a personal 
nature, such for instance as in the case of a lease, if 
either the landlord or farmer die, the contract ceases 
on the occurrence of that event 



Additional 
exception. 



7. So also in the case of partnership and joint con- 
cems of any description, where the surviving partners 

* In the Bukr9<frmfiq an opinion is cited from the Mti^soei, to the effect 
that if a person causelessly neglect to advance his claim for a period of 
thirty three years, it shall not be cognisable in a court of Justice ; but 
this opinion is adTorse to the receiyed legal doctrine. 




r 
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ftr^ not bound to continue in business with the heirs of 
the deceased partner, and vice versd ; and the obligation 
is extinguished, as well by ciyU as by natural death. 

8. Oaths are not administered to witnesses. Of witnesses. 

9. In civil claims the evidence of two men or one Their number, 
man and two women is generally requisite. 

10. Slaves, minors and persons convicted of slander incompetent 
are not competent witnesses. witnewes. 

11. The evidence of a father or grand-father, in favor Inadmissible 
of his son or his grand-son, and vice versd} of a husband *^ ^"^*' 
in favor of his wife, and vice versd, and of a servant in 

favor of his master, and vice versd, is not admissible. 

12. Nor is the evidence of a partner admissible in of the tame, 
matters affecting the joint concern. 

13. In matters which fall peculiarly within the pro- Female eri* 
vince of women, female evidence is admissible, uncor- ^^^sibfet'* 
roborated by male testimony. 

14. Hearsay evidence is admissible to establish birth. And hearsay 
death, marriage, cohabitation and the appointment of a ^^ ^"^^ 
Kazee ; as the eye witnesses to such transactions are 
frequentiy not forthcoming, 

15. No respect is paid to any superiority in the i^um- Snperflnous 
ber of witnesses above the prescribed number adduced •^^•"*^«- 
in support of a claim. 



I. V 



16. The evidence of witnesses which tends to esta- or evidence 
Wish the plaintiff's claim to any thing not contained in ^^^^ 
his own statement, must be rejected; for instance, if 



• 
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any of his witnesses depose to a larger sum being dam 
to him than that claimed by himself. 

And differing 17. The evidence of witnesses which tends to esta* 
^ond of ac- hlish the plaintiff's claim on a ground different from 
^^^ that alledged by himself, must be rejected ; for instance, 

if the plaintiff were to claim by purchase and his wit- 
nesses were to depose to his claim being founded on 
gift 

Where it dif- 18. Where a debt is claimed, and some of the wit- 
Mooni due. nesses depose to the debt of the whole sum claimed 

and others to a part of it only, the plaintiff is entitled 

to such part only of the sum claimed. 

Of the gene- 19. Where a defendant pleads the general issue, the 
rai ifisae. ^^^ probandi rests on the plaintiff. 

Of a special 20. Where a plea contains defensive matter, such aa 

plea contain- . « . , . ,. 

ing defensive payment or satisfaction, the otitis probandi rests on the 
matter. defendant; the rule being the same as in the Civil Law, 

that in every issue the affirmative is to be proved. 

Of the jnnc 21. A defendant may in some cases plead both the 
cia? plea and general issue and a special plea, where they are not 
^* K®'*®'** **■ inconsistent ; and the omis probandi in such case 
rests on the plaintiff, where the special plea is not 
necessary to the defence; for instance, a man sues 
another for half an estate, alledging that he was bom 
in wedlock of the same father and mother as the 
defendant. Here the defendant may deny the allegation 
generally, and at the same time plead that the plaintiff 
was bom of a different family. 

A claim at ra- 22. A claim is pot admissible which may be repog-^ 
"*««* ^"'»'' naat to a former claim, both of which cannot stand; 
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for instance, a perscm in a former suit having denied ionnw <>»• *»• 

- , - admiBsible. 

tliat a certain individusd was his brother, cannot subse- 
quently claim the inheritance of that person on the plea 
of such^relation. 

23. But if the claim be at variance with a former one, Unieas they 

CAQ both COD" 

and they can both consistently stand, it is admissible ; gistenUy 
for instance, a claim having been advanced to propeifty ***°^' 
in virtue of purchase, the same property may be claimed 
by the same person in virtue of inheritance, but if the 
claim of inheritance had been prior, a subsequent claim 
of purchase is not admissible ; as it is manifest that 
they caimot both consistently stand.* 

24. If a man adduce a claim and have no evidence Rule whm 
to support it, the general rule is, that the defendant must h^ bo eH- 
be put to his oath, and if he decline swearing, judgment ^^^'^' 
should be given for the plaintiff; but if he deny on oath, 

he is absolved from the claim. 

25. Where both parties have evidence, that of the And where 
plaintiff is generally entitled to preference. Thus for ^ave •▼&» 
instance, where the creditor and debtor are at issue as ^"m^ 

to the amount of a debt, and both parties have evid ence, Ezampiei. 
that 6f the former is entitled to preference, but where 
neither party has evidence, the assertion on oath ol: the 
latter is to be credited. 

26. It is also a general principle that where there is Additional 
evidence adduced on both sides, cceteris paribus^y the][^4pa^ 
preference should be given to the witnesses of the jparty ^^® «^- 

* At first sight there might appear to be a distinction without a differ- 
ence in this case; bat the reason of the rale is that an heir might 
consistently make a purchase of property which had not deyoWed, but 
of which he was in expectancy. But it is contrary to all pirobability 
that he should hare purchased, after tKe demise of the ancestor^ property 
to wifich he iiad repreKQted hiwiffilf actoaUy . entitled ia virtna «l 
inheritance. 
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whose claim is greater^ or who has the greater interest 
in the subject matter. Thus, for instance, in an ac- 
tion arising out of a contract of sale, where there is a 
disagreement about the price between the seller and 
Example. purchaser, both parties having evidence, the witnesses 
who depose to the larger sum being due, that is of the 
phiintiff, are entitled to preference. 

Case of sale, 27. And where there is a disagreement, both as to the 

the parlies be- ^ , ^ , . , . . , 

ing at issue pnce and goods, both parties having witnesses, the 
^^i!^*aiiS the evidence adduced by the seller is entitled to preference, 
giMds, and as far as it affects the amount of the price, and that 
evidenceT^ of the purchaser as far as it affects the quality and 
quantity of the goods. 

And where 28. If neither party have evidence, they should both 

neither has j , 

evidence. be put to their oaths, and if both consent to swear, the 
contract must be dissolved ; but if one decline and the 
other swear, the decree should be passed in favour of 
the swearer. 

And where 29. But if the disagreement exist with respect to the 
issne Mto Uie conditions only of a sale, such as the period of payment, 
condition of g^,^ a^d both parties consent to swear, the assertion on 

oath (of the party against whom the claim is made is 

entitled to preference. 

Suit between 30. Where a husband and wife dispute as to the 
Jdl!^*OT bl^ amount of dower, both parties having evidence, that of 

tween lessor fj^^ ^fe must be credited, as it proves most ;* so also 
afij lessee. 

in a dispute between a lessor and lessee, the evidence 

of each party is entitled to preference as far as their 

* Bnt there is an exception to this general mle. If the proper dower 
of the wife, that is to say the average rate of dower paid to her paternal 
female relations, exceed the amount claimed by her, the eridence addu- 
ced by tho husband is entitled to preference, because that goes to prove 
MOM remLislon on her part See Hidaya, yoL UU Pag« IJ^C 
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hidiyidual interests are at stake ; the evidence of the 
lessor being received as to the amount of tlie rent, and 
that of the lessee as to the duration of the tenn. 
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81. Where property is claimed and the person in Claim of pro. 
ivhose possession it is» states that he is merely a depo- 1[^^^ |^ ^^ 
sitary or pawnee of an absent proprietor, and adduces p^^s«« 
evidence in support of his assertion, the claim must 
be dismissed ; but the claim should be rejected in limine 
where the claimant admits his title to have been derived 
from such absentee proprietor. 

32. Judgment cannot be passed exparte, the reason 9^^^^^'^ 
given being, that decisions must be founded either on 

the defendants confession, or (notwithstanding his 
denial) on proof by witnesses ; and where he is absent, 
it cannot be said whether he would have denied or ad- 
mitted the claim. 

33. When cases are referred to arbitration, it is re- S2J!***^ 
quisite that the decision of the arbitrators should be 
unanimous. 
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INHERITANCE, CONTRACTS,. AND MISCELLA. 

NE0U8 SUBJECTS. 



CHAPTER I. 

PRECEDENTS OF INHERITANCE. 
CASE I. 

QuESTroN 1. A person dies leavkig three sons. In 
what proportions will they inherit the property left by 
him? 

Reply 1. The property wiU be made into three por- Sons inherit 
tions, of which each son will take one.* ^^ ^' 

Q. 2. Supposing that person to have divided his pro- 
perty daring his life time between two of his three sons, 
and that those two sons and their heirs had possession 
of the property so given to them^ in this- case will the 
third son have a legal claim to any part of the property 
so disposed of? 

R. 2. If the father was in sound disposing mind. But the father 
when he divided his property, giving distinct portions to ^f i^y qq" of. 
each of his two sons, and they retained separate posses- ^* »J?* fu- 
sion of their respective portions, the third son will not time. 
be entitled to any part of the property. 

* See Fiindpld of lAheritance^ % 
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CASE II. 

Q. The plaintiff sues her younger brother to retovet 
the proprietary right to a sixteenth share of certain 
lands, the property of her deceased elder brother. It 
appears that those Ifmds were not ancestrel, but entirely 
self-acquired, and that on the death of the proprietor 
his family consisted of a daughter, a widow, two bro- 
thers and two sisters. Under these circumstances, are 
the sisters, on the death of the proprietor, entitled to 
participate in his personal acquisitions, and admittiDg 
that they are entitled, under these circumstances, could 
they have any just claim, supposing the proprietor had 
left a son ? 



Nodiitinction R. AH the property of the deceased proprietor must 

cestroi and on his death be distributed among his two brothers, his 

acquired pro- ^^^ sistcrs, his widow, and his daughter. The law in 

this respect recognizes no distinction between property 

which has descended from ancestors and property ob- 

SUtere inherit fained by personal acquisition.* Under these circum- 

there ami stauccs therefore^ the sisters of the deceased are entit- 

daughters. j^j ^^ participate in the estate acquired by him. If 

Both brothere the deceased proprietor had left a son, both his brothers 

rxdudedby'a *"^ ^^^ sisters would have been excludedf from the 

'^^^^ inheritance, and would not have been entitled to any 

share. The property would in that case have devolved 

exclusively on the son and daoghter and widow ; tht 

widow taking an eighth j: as her legal share, rind the 

residue being divided between the son and daughter, in 

the proportion of a double share to the male.§ 

CASE III. 

Q. A woman dies leaving property which she ob- 
tained by inheritance from her husband and son. Will 
fluch pn>perty devolve on the relatiomi of her husbtad 
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iand son, who are not relations of the woman herself^ or 
on her father? and is there any distinction between real 
and perscmal property in such a case of inheritance? 

R. The property which the widow obtained by inhe- The property 
ritance from her husband and son, will not devolve on L°red)^of*a 
the relations either of her husband or her son, who are ^0™*^ <*6; 

voWes on hw 

not her relations; but it will devolve on her father^ own heks. 
brothers, or other relations^ who may be her lawful heirs; 
and there is no* distinction between real and personal 
property in such case; but it will all be inherited in 
the same manner. The enumeration of heirs, as laid 
down in the Surajya is as follows: — "They begin with 
the persons entitled to shares, then they proceed to the 
residuary heirs by relation^ then they return to those 
entitled to shares according to their respective rights of 
consang^uinity, then to the more distant kindred, then to 
the successor by contract, then to him who was acknow* Nodistinctjon 
ledged as a kinsman through another, then to the person ^^peno^ 
to whom the whole property was left by will, and lastly property. 
to the public treasury." But the relations of the hus- 
band and son of a woman (not being her own relations,) 
do not come within the description of any of the heirs 
enumerated* 

CASE IV. 

Q. Are the ofispring of slave girls entitled to inherit 
the estate of their father? 

R. All the children of a person deceased, whether they The chudieii 
are the offspring of a slave girl or a free married woman, ^eriTeq^ 
are without distinction entitled to succeed to their ly with othef 
respective shares, according to the law of inheritance.f 

->* 



•Prin:Inh:l. 

f Bat to establish the parentage of children by slave girls it is neces- 
•ary that the lather should acknowledge them, i£ they aro by different 
nMitheis;. bnt if they are by the same mother, the acknowledgment of the ^ 
fiBt.bonk is infficient— Seo Piinciiiles of .Pair«atag4 tSL . /^ ^ 






/ 
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CASE V. 

Q. If, according to the allegation of the widow, her 
adversary became an apostate firom the MoohummudaB 
faith subsequently to the demise of her husband, will 
this circumstance exclude him from the inheritance? 

Apostacy af- R. If the apostacy occurred, as stated, subsequently 
^{t^lJ^r^ the demise of the husband, his brother will not 
iB no bar to thereby be excluded from his right as heir, because ; 

inheiitance. ^ o » ? 

when the inheritance devolved, he was of the same 
religion as her deceased husband.* 

CASE VI. 

Q. What conditions are necessary to the validity of 
an adoption, according to the Moohummudan Law, 
and what rights appertain to a person l^^y adopted? 
Has he any claim of inheritance to the property left by 
his adopting father, or is the adopting father at liberty 
to dispose of all his property by sale, or ^t, during his 
life time, and thereby to leave his adopted son entirely 
destitute ? 

Adoption con- R- During the life time, or after the death of the 

STnheritiuf *** adopting father, the adopted son has no claim upon his 

property.f The adopting father*s control over his own 

* Difference of religion iB one impediment to inheritance. — See Prin: Inh : 6* 

t By the term adoption here used, aflSIiation by distinct claim of pa- 

renta(;e is not intended, but merely the reception, by the adopting father, 

into his family, of a child, who notoriously and avowedly belongs to 

another family. In this particular the Moohummudan seems to agree 

with the English, and the Hindoo with the Roman Law. Adoption 

among the Romans, as among the Hindoos at this day, was intimately 

connected with religious or superstitious notions, and ** it was thought 

^ disgraceful not to keep up and preserve the domestic gods and sacied 

• ^ "^^ things of the family." Whereas among ourselves and among the Moo- 

• ». ^!^ V %^ hummudans, it seems to have been suggested, to use an expression of 

Dr. Taylor, merely as a resource of orbity. The same learned author, in 

..| a note to his chapter on adoption, observes— ^' It is not unusual, we ail 

know even among us, for friendship to adopt in effect, the children of 

strangers in blood ; but here is the plain difference between such acts of 

* friendship and the legal adoption of the Roinaafl; the fine&d and imeadod 
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property is absolate, and although the adopted son may 
be tiier^y left entirely destitute, he is at liberty to diisi- 
pos^ of his property as he pleases, by sale, gift, or 
otherwise. 

CASE VIL 

Q. Supposing the claimant in this case to have been 
arraigned and convicted on suspicion of the murder of 
the woman to whose property he lays claim as lawful 
heir, will this circumstance exclude him from the inhe- 
ritance? 

R. Mere suspicion of murder is not sufficient to ex- Suspicion of 

dude from the right of inheritance. Unless the crime ^|y pro^^ 

be fully established, the suspected person has a right to ^5^ ^ ^' 
, ^ ^^ . . ^. ., dude fiom Ill- 

succeed to the property as heir, supposing his title to lientance. 

the inheritance to be otherwise unexceptionable.* 

CASE VIII. 

Q. A Moosulmaun is involved in debt, by having be- 
come security for another. On his death are lus heirs 
liable to pay the debt, without reference to the amount 
of the property which they may have inherited firom 
him, and are they answerable for the debt, supposing 



beiefiictor may change hui mind wlien he pleases, but the adopted cliild 
at Rone obtahied by the adoption legal rights of inheritance and succes- 
sion to the adoptor, of which he could not be aibitrarily or wantonly 
dispossessed."— Summsry of T^ylor^s Roman Law, toL 1, page 74. 

• The claimant in tfiis case was probably conricted under the absurd 
rales of erideace obserred in the Moohummudan criminal Law, by which 
an accused person was conricted and punished, not according to the 
offence of wliich lie had been guilty, so much as according to the quantum 
of evidence adduced against him. It appean that the daimant was sen- 
tenced to IS years imprisonment on mufUUm of the murder with which 
Ke was charged; and to Justify ezdaiion firom inheritance, complete 
proof is req[nisite. It may here be obMnred that homicide, of whatoTer 
description, howoTer accidental, if lUly proTod, excludes the persoa 
who commHted it finom inheriting the p roper ty of the person slain, pro- 
Tided he was the caust| but not if he wu the occasion merely. Set 
Fria: Inh. ^ 
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the deceased to have left no property? if so, the hefart 
being two brothers, a nephew and a son, which of them 
is liable ? 

Hein are an- R. If the debtor left property at his death, the cre- 
the dcbu of ditor may claim his debt from the heir of the deceased, 
w^ ^^as ^^^ ^^ become possessed of the property left ; and the 
then are aiu deb^s of a deceased person must be liquidated^ befcwe 
farther. claims of inheritance can be satisfied. If the amount 

of the property exceed the amount of the debts, the 
heirs will share the residue ; but if the property fall 
sliort of the amount of the debts, the whole of it must be 
appropriated to their liquidation, and the heirs will then 
not be responsible for. what remains due« K the de- 
ceased left no property, the claim of the creditors wiU 
not lie against his heirs. If at the death of the debtor 
he leave a son, two brothers, and one brother's son, the 
former will be liable, and the residue, after the creditors 
shall have been satisfied, will devolve entirely on him, 
according to law. The brother and brother's son cannot 
inlierit any of the property during his lifb time.* 

CASE IX. 

Q. A woman has two sons. One of them dies in 
the life time of his mother, leaving a daughter. After 
the woman's death, that daughter lays claim to the pro- 
perty left by her in right of her father. Will her claiis 
be good against the brother of her deceased father^ that 
is to say, her uncle ? 

Claim to inhe- R. The daughter can have no claim against her 

dec* i«H Vr- luicle, because her father died in the life time of his 

»^^ ji dJaii*- luother, who has another son living, by whom the daagh-> 

ter is excluded. She can therefore have no. claim of 

inheritance to the property of her grand-mother.i' 

^SeePrin: Inh.ii. t9. 
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CASE X. 

Q. Supposing any of the heirs to be insane or blind, 
do these circumstances operate to preclude them from 
inheritance? 

R. Mental derangement, or any description of insa- inganity and 

^^ A ui' A 1 <.u • -1- * ^^ blindness do 

mty, and blindness, are not among the impediments to not disquaUfy 
succession ; but persons afficted in this manner are en- f"*™ inhcnt- 
titled to their legal shares as other heirs.* 

CASE XI. 

Q. Two women during the life-time of their mother 
execute a deed in favour of two other heirs, renouncing 
their right of inheritance to their mother's property. 
They each received one thousand rupees from the per- 
sons in whose favour they executed the deed, and for a 
period of nearly twelve years after their mother's death 
they advanced no claim; but ultimately sued for their 
legal shares of the property left by their mother: An 
alleged deed of |^ft by the mother to the persons in 
whoso favor the renunciation was made, and of which 
mention is made in the deed executed by the two wo- 
men, is proved on investigation never to have existed. 
Under these circumstances will the deed of renunciation 
executed by the women be any bar to their present 
claim? 

R. Renunciation / implies the srielding up a right al- Renanciatlon. 
ready vested, or the ceasing or desisting from prosecu- ^iJ^*^^^ 
ting a claim maintainable against another. It is evident ^^^cestor, null 

and Toid. 

* BoUi the causes here mentioned operate to exclude from the inheri- 
tance agreeably to the pronsions of the Hindoo Law : — " Eunuchs and 
outcasts, perMMif bom bUmd or deaf, wmdmen^ idiotty the dumb and such 
as have lost the use of a limb, are excluded from a share of the heri- 
tage". — Sir W. Jones's translation of the Institutes of Munoo, Chapter 
IX ^ 201. But these absurd proyisioni seem to be entirely obsolete in 
the present day. 

N 
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that, during the life-time of the mother, the daughters 
have DO right of inheritance, and their claim on that ac- 
count is not maintainable against any person during her 
life-time. It follows therefore that tiiis renunciation, 
during the mother's life-time, of the daughters' shares 
is null and Toid; it being in point of fact giving up that 
which bad no existence. Such act cannot consequently 
invalidate the right of inheritance supervenient on th« 
mother's death, or be any bar to their claim of the estate 
No limiution left by her. The omission to advance a claim for a pe- 
riod of nearly twelve* years is no legal bar to the ulti- 
mate admission of such clainLf 



CASE XII. 

Q. A person contracted marriage with a woman, who 
was his equal in point of circumstances, and agaiost 
whom there was no legal objection. He had a familj 
of children by this marriage. He after¥rardft connected 
himself with a dancing woman, to whom bowever be 
was not married, and by her also he had several GfaiU 
dren. He died ¥rithout making a wiU, and the question 
is, whether his children by the unmanried woman above 
alluded to, are entitled to any portion of his estate^ or 



* The limiution of twelve years fixed by Section XIV. RegulatioD !» 
1793, Section VIII. Regulation 7, 1795, and Section X^TII. Regulation 
2, 1803, modified by Section III. Ret;ulation 2, 1805, may perhaps b« 
held to supersede the Moohummudan Law in this particular; but there 
certainly do appear to be claims, such for instance as a claim to dower, 
the non-adducement of which within a certain period, it would be harrii 
to pronounce a ground for being not cognizable. 

t Futwas similar in purport to the abore were delivered on this occa- 
sion by the Cauzee cf the Provincial Court and the Mooftee of the City 
Court of Patna; but a contrary opinion was delivered by the Mooftee 
attached to the Zillah Court of Shahabad, to whom also the point waJs 
referred. He maintained that the execution of the deed fat which a 
consideration had been received by the obligors was binding against 
them, although the right parted with was not in existence at the CiiM. 
The question however having been uHiroately referred to the ham 
Officers of the Sudder Dewanee Adawint and other learned antlioritieVy 
it was satisfactorily ascertained that the opinion of tlie nti^oifty wan a 
correct exposition of the law. ^ 
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whether the whole of it should devolve on his widow 
and the children begotten by him in wedlock? 

R. Under the circumstances stated, if a marriage be lii^idtunate 
not proved to have taken place between the deceased ^o{ inherit 
and the dancing woman in question, and if it be evi- ^^^^ father's 

^ ^ property. 

dent that her childrea are the fruit of fornication, their 
parentage will not be established in the deceased; 
according to the saying of the prophet — " Offspring 
belong to such as have con:^ortSy but fornicators are 
prohibited from laying claim/' Consequently the pa- 
rentage not being established, and there being no will, 
no part of the property of the deceased belongs to the 
illegitimate children, but the whole will go to those bom 
in wedlock. It is laid down in the Kafee — " The off- 
spring of fornication and the offspring repudiated by 
laa^i or imprecation, take the maternal estate only, but 
not the paternal, nor oan the father inherit from them. 
The father of such offspring cannot be considered as 
standing in any degree of relation to them, and their 
relation to the father being cut off, they are consequently 
excluded from claiming relation with his family." It is 
also laid down in the Hummadeea that the parentage 
of the fruit of fornication is not established in the father. 

CASE XIIL 

Q. A person died, leaving certain landed property,, 
and four sons, two of whom died childless. The sur- 
vivors, A and B, lived in joint possession of the estate. 
B afterwards died, leaving two sons, C and D, and two 
daughters, E and F. These persons remained with 
their uncle and his sons G and H, as joint proprietors 
of the lands in question. A th^i died, and the survivors 
still continued to live together on the same terms — af- 
terwards C and G successively died, and D has since 
diiu^ppeared, nor can any tidings of hiin be obtained. 
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Last of all H died, leaviiig a widow, who is the only 
present sarviving claimant except the daughters of B« 
In what proportions will these persons respectively be 
entitled to inherit the estate ? 

R. Under these circumstances, the estate should be 

made into sixteen portions, of which the widow of H 

is entitled to two, and E and F to seven, or three and a 

half each. The remaining seven shares, which properly 

belong to the missing person D, should not imniediately 

devolve on any of the other heirs ; but four shares of it 

Property of should be deposited in the hands of a trustee, and the 

HODS should' remaining three should be entrusted to the person or 

^•^^P^ for P®'*^^'^ ^ possession of the rest of the property, to be 

ninety years kept until the expiration of the period allowed for the 

from the time /» xu • • mi. • • j • 

of theii birth, re-appearance of the missing person. This penod is 
ninety years reckoning from his birth. If he re-appear 
in this interval, the whole seven shares should be made 
They cannot over to him, but if no intelligence of his fate can be 
inherited o*? obtained before the expiration of the above period, 
daring this in- his heirs will inherit the four shares which were depo- 

tervftl • 

sited in the hands of a trustee, and the remaining three 
shares will devolve on the other heirs who came into 
possession at the former distribution.* 



* The Principle of the Law laid down in this case is, that a missiBg 
person is considered defunct, as far as regards the property of others, 
and living, as far as regards his own property. He shall not inherit fron 
others during the period of ninety years which is allowed for his re-ap- 
pearance, nor shall others inherit from him daring this interval. 

llie surviving representatives of B were D and E and F, and the sar- 
viving representative of A was H. The first three persons were entitled 
to eight shares of the property in right of their father B, and the last 
mentioned to eight in right of his father A ; bat of the first eight shares 
D, by vlrtae of his being a male, was entitled to four, and £ and F to two 
•hares each. After D disappeared, H died, leaving a widow who was 
entitled to two shares only of his eight portions, and the remaining six 
devolved on the children of his paternal uncle B ; of which six, D as 
male, was entitled to three or a double portion, but it being a rule that 
a missing person is to be considered living as to his own property, and 
defunct as to the property of others, after the disappearance of D, his 
four shares, which descended to him absolutely from his father, and of 
which he was in possession before he disappeared, should be pteced in 
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CASE XIV. 

Q. Supposing Musstimmaut Bohoron to have' been' 
the wife of Rohm All, will the property left by him go 
to both his widows, namely, Massummaut Buhorun and 
Mossummant Bheekun equally, or in what proportions; 
according to law are their rights equal or different? 

R. In case of there being children, an eighth share of widows share 
the husband's property goes to the widow, and in case ^^^^'^y* 
of there being no children, a fourth. In both cases the 
widows win share equally.* 

CASE XV. 

Q. What is the nature of the contract of marriage, 
and what are the conditions, by the existence of which 
a woman becomes entitled to succeed to her husband's 
property on his death? 

R. The term uqud, or contract, in a strict sense sig- Conditions of 
nifies tying together; and the joining of two persons in j|g^ "*™' 
matrimony is termed a contract of marriage. The pro- 
posal and consent of the parties are essential to the 
contract. The bride should express consent if she be 
adult, and the guardians and witnesses should be present 
at the ceremony. Under these circumstances, the wife 
is competent to inherit her husband's property, sup- 
posing her not to have been divorced from him, not to ^ a'^fe's suo. 
have killed her husband, not to be the slave of any one, cession, 
and not to be of a different religion. Such a widow 
takes an eighth where there are children, and a fourth 
where there are none-f The remainder goes to the - 
legal sharers, in default of them to the residuary heirs, 

the hands of tmstees, and the three shares which would doTolve on him 
only in the event of his proving to have been alive at the date of the 
death of his cousin H, should be given to the other heirs, to be enjoyed 
by them, subject only to the condition of the re-appearance of the mis- 
fing person. 

•SeePrin:lBh:14. tl4. 
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in default of them to the distant kindred^ and in their 
default it escheats to the public treasury. 

CASE XVI. 

Q. A person had a son and two daughters. Tbe 
son died before hinL On the father's death, besides the 
two daughters above mentioned, he left a widow and a 
son's daughter, claimants of his estate. It is proved 
that a certain sum was settled on the widow as dower, 
and the question now therefore is, to what proportion 
of the estate she is entitled, in satisfaction of her dower 
and in virtue of her legal share of inheritance ; and to 
what shares of the estate of the deceased are his 
daughters and son's daughter entitled? 



In addition 
to her prior 
clAini of 
dower, the 
widow takes 
a legal share. 



A 8on*ii daugh- 
ter cannot in« 
herit with 
dangfaterif. 

Anthoiitiea. 



R. If the amount specified as dower exceed the value 
of the estate, the heirs will not be entitled to succeed to 
any part of it, but the whole will appertain to the wife 
in virtue of her daim of dower. If the amount specified 
fall short of the value of the estate, the proceeds must 
in the first instance be applied to satisfy the claim of 
dower. Of the residue one-eighth* must be given to 
the widow as her legal share of the inhmtance, and the 
remaining seven-eighths must be distributed equally 
between the two daughters. A son's daughter has no 
right of succession while there are daughters.t Autho- 
rities : In the Hidaya, on the chapter treating of pri- 
vileged slaves — ** In the case of property apportion- 
ing to an insolvent estate, the right of the heirs is 
d^eated." So also in the Dar, a commentary on the 
GAoonir—i" No right of property remains to the heirs 
in the case of an estate, the assets of which are not 
more than suifieient to answer the demands against it.^ 
So also iii the Skareefeeah, a commentary on the 



•SeePiiavInh:l4 tl9 
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Sirajyah — ''Next the discharge of his jast debte from 
the whole of his remaining dBfects ; then the payment of 
his legacies out of a* third of what remains after his 
debts are paid, and lastly, the distribution of the residue 
among bis successors." 

These quotations are sufficient to show that the 
liquidation of the debts precedes the distribution of the 
property among the heirs. In the Shareefeeah, also 
treating of widows, it is stated that one-eighth belongs 
to them with children, and treating of daughters, that 
two*thirds belong to two or more, and treating of son'a 
daughters, that they cannot inherit where there are sons 
or daughters of the deceased, and that any surplus after 
the distribution reverts to such sharers as are entitled 
thereto. 

CASE xvir. 

Q. A person having built a dwelling house, made a 
present of it to his daughter at the time of her marri- 
age. The husband to whom she was united had some 
children by her, and had also some children by slave 
girls. Both the husband and wife are now dead. Does 
the house belong of right to the children of the wife 
alone, or are the children of the husband by the slaves 
entitled to succeed as heirs also? 

IL If the husband died before his wife, his children tIm wife's 
by the slave girls have no right to the house. Accord- !^^^'*? ^?^ 

J ^ ^ succeed to her 

ing to Law the children of the wife will inherit all the esute, exciu. 
property both real and personal left by their mother. 1^,!^^;'^ 
If the wife died before her husband, he was entitled to j'^'l^^v ^''f 

*••#•• * • nihe husband 

one fourth of her property both real and personal, and sonrWe her. 
Us legal share of it, aceordu^ to Law, must be distri- JlJl^/JS'o'^ 
bated among hia ehildren, whether by the wife or slave fourth. 
girls» in the prop^irtion of two shares for a son and one 
for a daughter. 
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• CASE XVIU. 

Q. A person made oyer to bis wife, by a deed of 
Beea Mokasa,''^ aU his property in satisfaction of part of 
her dower. The wife remained in possession of the pro- 
perty so transferred daring her life-time, and died, chikl^ . 
less, before her hnsband; a short time afterwards her 
hosband abo died, leaving by another wife a son and 
daughter, who lay claim to the property left by him. 
But the two nephews (one of whom is now represented 
by his son) of the. deceased wife claim the entire pio* 
perty in virtue of the deed of Beea Mokasa^ by which it 
"' ' '■ Vas conveyed to her in satisfaction of dower. In this 
case to whom will the litigated property of right belong? 

Tke fcei.s of R, Under these circomstances, half the estate left by 
and wife wiu Ms vA(e legally devolved on her husband in right of 
•ucceed inheritance. On his death that half will eo to his chil- 

c«]aaiil> to her ^ 

estate, shed J. dren by another wife. The remaining half will be 

mS before her divided equally between the two nephews of the deceased 

husband. ^^fe^ and after the death of one of them, his entire 

share wiU devolve on his son.t > 

CASE XIX. 

Q. A woman marries a second husband during the 
life-time of her first, and continues to cohabit with such 
second husband for the period of twenty nine yearsy 
during which time she had by him several children. 



' * 11i^ !«trict meanlii^ of the term * Mohu^ Is ^ Retaliare et co«Bq«am 
nUtiirf **-— Afmijuiln-— but in the language of the Law, when connected 
with the term Aeea, or sale, it means ai sale' of proper^ for propertjr, (tr 
terieTi which is sale in one shape, and pordiAse in another. — ^Hidajfa. ^ 

t The reason of this is that although (the husband haying made over 
all hiii property to his wife in satisfaction of dower) hie he&s ecraldnot 
possibly hHve had any claim to succeed to the property on the wife*s 
drnth, h^tl sthe survived her husband, yet she having died, childless, be- 
fore her huHband, he, as heir, was entitlM to one moiety of the property 
Inti by her as his legal share, and consequently no. distribution of theprp- 

a having Uken place during his life^e, his hm$ nenr mflirJiift 
eatitifd to the same proportloB. 



*• - •> 
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Win ahe, in virtue of sach marriage, be entitled to in- 
herit the property of her second husband on his death ; 
and supposing a man to die, leaving a widow, three sons, 
a daughter and a brother, claimants to his property, to 
what proportions of it will, each of them be entitled; 
and if the deceased, during his last sickness, had de- 
dared his intention that the persons claiming to be his 
widow and his children should take all his property, 
will such disposition hold good; and in whatpropor-* 
tions will they share? 

IL So long as the first marriage shall continue un^ofawmnaii 



by divorce or otherwise, the marriage of a"^*?^. 

•' — o tgain danng 

woman to a second husband is wholly illegal; and if the life of her 
cohabitation be the consequence of such second marri- ^^ *^«sband. 
age, it amounts to adultery, and the issue of sudi or the chii- 
intercourse are bastards, who, with their mother, are ^'®° ^^ ""^ 
whoUy incompetent to inherit the estate of their deceased age. 
£Bither. If the second question relate to the parties 
mentioned above, neither the person claiming to be his 
widow nor her children are entitled to any proportions 
of the property, and the whole will go to the brother by 
rig^t of consanguinity ; but the verbal disposition made 
by the deceased during his last sickness will hold good 
to the extent of a third of his property, of which the 
person claiming to be his widow and her sons wiU take 
shares alike. . If the question relate generally to cases 
of persons having a legal claim to inheritance, the 
answer is, that the share of the widow is one-eighth, 
and the remainder should be distributed, to the exdn- 
aion of the brother, among the sons and dauj^terSj in 
the proportion of a doaUe share to the male. 

CASE XX. 

Q. A person died seized of a landed estate which he 
inherited firom his father. He had. three wives. She 

o 
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first wife died dnriniB: bis life-time, leaving one son. By 
bis second and third wives, who survived him, he ha4 
two sons and two daughters^ all living ; besides which 
persons he left a sister, so that there are altogether 
eight claimants to his estate. His sons took possession 
of the entire property without allotting any portions to 
Ids widows or daughters* Subsequently to his death 
his 8ister(and on her decease her heirs) and the daugh- 
ter of his third wife lay claim to shares of the property. 
The sons in possession plead that it has been the im- 
memorial usage of their family to exclude females from 
die inheritance, to which the claimants reply by denying 
tfie usage, and alleging that they had already partially 
obtained tlieir right of inheritance in money and lands. 
Under these circumstances are the parties claiming 
entitled to succeed to any portion of the estate left by 
the deceased, — and if so, what is the extent of their res* 
pective shares? 

Siflteitftroez. R. Possessionis of various kinds. It is not expicss- 
^t^^^ !y stated on ¥diat tenure and for iK4at period the do- 
ten« ceased and his father held the property, nor is the 

original aoquimr mentioned, nor the mode by which the 
acquisition was made ; neither is it Astmctly "Slated 
that besides the persons enumerated there weve no odier 
claimants of the estate at the deaA of the proprietor ; 
which not being satisfectorily ascertained, it is impos* 
sible to declare into how many shares the property 
should legally be distributed : but it id concluded that 
the object is to ascertain the legal shares of Aoee ap^ 
cified on the supposition that there were no other per- 
sons entitled to participate, dn this presumptieifr ther^ 
fore it may be stated that, according to the Law of 
Inheritance, a sister and her heirs are excluded from 
the inheritance by aons and daughters of the deceased. 
MxL ei^th therefore should be given to the 
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shares to each of the sons, and one share to each of the 
daughters, supposing that none of these claimants had 
compromised or surrendered their rights, and that all 
claims requiring previous satisfaction had been ad- 
justed ; as is laid down in the Shureefeeak, k treatise on ^jJ^^iJS^ 
inheritance, — " Brothers and sisters^ hj the. same father <>»• 
luid mother and by the same father <Mily are all exclu- 
ded by the son and the son's son in ho.w low a degree 
soever." " Wives take in two cases : a fourth goes to ^^^ *J*« f^»>» 
one or more on failure of children, and son's children, , 
how low soever, and an eighth with children or son*s 
children in any degree of descent" " If there be bro- Forthemtie't 

doable tiuure. 

thers and sisters by the same father and mother, the 
jnale has the portion of two females." 

CASE XXI. 

Q. Has a w<mian any right to share in the property 
left by her deceased step-son? 

R. A step-mother is not considered in law a mother. Of a tfo^-nKK 
She is called wife of the father. She only who bears ^^'* 
the child is termed mother. As a step-mother is not 
viewed in the same light as a mother, she cannot take 
the maternal share of inheritance, which is a right/ ap- 
pertaining to mothers alone. 

CASE XXII. 

Q. On ihe death of a widow in whose &v6iir an 
assignment of property bad been made by her husband 
in lieu of her dower, she leaving a son, a daug^kter, and 
a daught^ by a second wife.of her husband, which df 
'these persons will succeed to her property? 

R. Her son will take two parts and her daughter one. of a step- 
Tbe daughter by the second wife of her hnsbajid has no <i«oghter. 
title to any share. 
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widow and h«'0 daughters of her nterine brother, wlio 
died before her. Pending the suit^ the widow of her 
uterine brother dies. Under these circumstances^ to 
which of the relatives above specified will, the property 
of Zuhooroonissa legally go, and in what proportions ? 

Of hatf-bro. R. Under the circumstances stated^ the whole of the 
iu "«r^ith property left by Zuhooroonissa will go to her half- 
•^•^^*"«? brothers and her half-sister. The property will be 

ten of a whole 

brother. divided into five shares: of which each half-brother 
will take two and the half-sister one. The son, the 
widow and the two daughters of her uterine brother, 
cannot succed to any part of the property, because the 
brother's widow has not any right of succession, and 
because there being half-brothers and a half-sister, the 
son and daughters of the uterine brotfier are excluded 
from the succession, as is declared in the Law of 
Inheritance.* 

CASE XXVIL 

Q. A, the original proprietor of a landed estate, has 
a son, B, and a daughter, C. B dies during the life- 
time of A, leaving a son, D. Afterwards A dies, leaving 
C and D. Previously to the distribution C dies, leaving 
two daughters, E and F. Under these circumstances, 
to what shares of the property left by A and C are thdr 
representatives E and F and D respectively entitled ? 

Of a son's son R. The fact of D's father (B) having died during the 
ing^dfed duV' life-time of his grand-father A, operates to his imperfect 



* There ii a dUtiDctkm made between brethies bjr the sum liirther 
only and brethnsn by the same mother only. See Prin: Inh: W^ and S^, 
the latter beinfc sharers and taking a portion at all erents (oalesa Uieie 
be children or son's children how low soeYer, or a father or patenti 
grand-father how high soerer) and the former being only residoaries ; bat 
both classes exclude the chUdren of brethren, e?ea though they be ty 
the same fitther and mother. 
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exblomoflu* Had sach not beea the case, D would ring the Hfo. 
hare been entifled to two out of the three shares, only theO^and tw^o 
on^third going to the daughter C. Under the circum-^*J«JJ«[*^^* 
stances stated, one-half is thd property of C, and the 
otfier half devolyes upon D. On the death of C> leaving 
two daughters, E and F and her nephew D, the half of 
the property which she inherited must be divided into 
three parts, two of which belong to £ and F,. and one 
to D, so that by this means D (or his representatives) is 
erentually entitled to two-thirds of the entire property 
left by his grand-father A, and £ and F (or their repre- 
sentatives), the grand-daughters in the female line of 
A, are entitled to one-third only of his estate. 

CASE XXVIII. 

Q. A person, named Sheikh Ahmud, lays claim to all 
the property, real and personal, of a deceased woman, 
named Hotee Jaun, also to recover a debt due to the 
deceased by two individuals ; on the plea, that his 
grmd-father had made a conditioiial grant of a por^ 
tSon of land to the said deceacled, stipulating that she 
was to enjoy the profits thereof during her life-time, but 
theEt after her death it was to revert to the donor; and 
that she, during her IMe-time^ and a short time before 
her death, executed a deed df gift in fiivor of him, the 
claimant, making o^er to him, at her death, the said 



-*•■• ^ -.'. f--- 



* 1m fhit eMe Uwm stevM to 1^ in inaoatracy hi (lie Fntwa in th6 vsd 
•f the tenn kn^b n^q/mm or imperfect escIwHon, which signifies an eicl»- 
lion fh>m one share and Ok adtttssioA to another, ttid it takes place in 
fcfft t to ive perAmaoMy; the bMiaiid or wifs, th6 mother, the son's 
daughter and the sister by the same father. Thas, for instance, the share 
of flM wifsi#oiie-fotirthrfrlieartii«r»- in Ao chifdreft, but if there are 
ohildreB: she is exckided fro» the foorth share, and is admitted to an 
eigbtli share only. But the son* or sob's son (the son having died during 
Cba life-tfaMT of the ikibe^) iir pukefif excluded from any itkun of tha 
inheritance, technically so called. He comes in merely ai^a residuary in 
Ilia own right The share of the oUr-dMghter, C, is half hf law, and fa^ 
takes the other half, as residuary. Al the second diatrilnition the shato 
•f the two daughters, £ add F, is two>thkds, and he takes the remaialag 
ftitfla#Mtidiai^. 
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land, together with all her property, real and personi^; 
and assigning to him the amount of the debt due to her, 
(being ninety four rupees thirteen annas,) firom the in- 
dividuals above alluded to. Four other persons also 
Ijiy claim to the property, namely, Munna Khan, Mean 
Kiian, Jeevan Khan, and Chand Khan; the two former 
on the plea, that the deceased was daughter of the 
paternal aunt and daughter of the maternal uncle of 
them respectively ; and the two latter, that she was the 
wife of the brother of their grand-father. Sheikh 
Ahmud and Mean Khan have each adduced satisfactory 
evidence in support of their respective allegations. 
Under these circumstances, which of the claimants is 
entitled to succeed to the property left by the deceased 
woman? 

Of the gruMi. R. Neither Sheikh Ahmud, nor Jeevun Khan, nor 
Snd^^bfJ^'**' Chand Khan, have any claim of inheritance to the property 
ther. of the deceased. But the witnesses have satisfactorily es- 

tablished the allegation of Sheikh Ahmud, respecting the 
g^ft, which is virtuaDy a bequest, because it appears firom 
the testimony adduced, that the gift was made in the 
last sickness of the deceased, and every donation made 
OfadeathbMl on a death-bed is a bequest ; according to the ShHrU 
**^ Viqaya^ — " A death-bed gift, though actuaDy made, must 

be deferred until death, because its conditions aro 
dependant on that event; for if the property be insuffi- 
cient to cover all the debts, the gift will be null, and if 
there be no debt, it will be good only as far as a third 
of the estate.'* Also according to the Madun, — ^^ When 
a person on a death-bed makes a gift, it must be taken 
out of a third of his estate." Therefore after defraying 
the funeral expences, and liquidating the debts of the 
deceased, a third of what remains must be givento 
Sheikh Ahmud, in virtue of the bequest Accordiiv to 
the Sirqjjfyah,--^' There belong to the property <rf a 
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*person deceased four successtve duties: first his funeral 
ceremony and burial without superfluity of expence^ 
yet without deficiency; next the discharge pf his just 
debts from the whole of his remaining effects; then the 
payment of his legacies out of a third of what remains 
after his debts are paid ; and lastly^ the distribution 
of the residue among his successors, according to the 
dirine book, to the traditions^ and to the assent of the 
Iteamed. They begin with the persons entitled to shares, 
who are such as have each a specific ^are allotted to 
tfiem in the book of Almighty God ; then they proceed 
to the residuary heirs by relation, and they are all soch 
as take what remains of the inheritance, after those who 
are entitled to shares, and if there be only residuaries, 
they take the whole property; next to residuaries, for 
special cause, as the master of an enfranchised slave, 
and his male reaiduary heirs ; then they return to those 
entitled to shares according to their respective rights of 
consanguinity, then to the more distant kindred." Now 
Manna Khan and Mean Khan are among the distant 
kindred; and in the event of there being no residuaries, 
or legal sharers, the distant kindred inherit; and in that 
case, the two individuals aforesaid will succeed to the 
two-thirds of the property which remain after defraying 
the funeral expences, the discharge of the debts, and the 
paj^ment of the legacies out of a third, according to the 
authority above quoted.* 

CASE XXIX. 

Q. A woman (A) after the death of her husband (B) 
takes possession of his property which he inherited from 



* Here the son of the fathei^s sister and the son of the mother's brother 
will boUt inherit; the former takteg by reason of bis paternal connexion 
two-thirds, and the latter one third by reason of his maternal connexion. 
Where claimants of the same degree belong to different sides of Uie 
famUy, one does not exclude the •fhn ; but had the claimants been the 
son of a father's brother, and the son of a father's sister, the latter would 
ha,wc beea- excluded. — See Prin: I&b: ftS. 
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mud continues seized of the same do* 
life-time; but onder what title she held is not 
aaoertftined. Under these circumstances, tiieia 
two claimant^ A's half-brother, and the grand- 
of Bs half-sister by the same father only, on 
of Ae two wiH the property devolve ? K it 
devolve on both, in what proportions will they 




R. It appears diat the property in this case was an^ 
fa«t h is not dear under what tide A came into 
FVom the fact of it s having been ancestrel, 
it fallows that it bekmcred to B, and after his death it 
shovld deiolf c on his heirs. The seizin of A is of no 
to prove her proprietary right. According to the 
it appears there are no other heirs of B than 
kis widow and a half-sister s grand-son ; but the widow 
(AX as wdl as being one of the heirs, is a creditor of 
ker husband also ; for, according to the Moohummudan 
Law, dower is a necessary debt in case of a marriage, 
tBsoaradi that there can be no contract of marriage 
widMMit dower. If B, the husband, during his life time 
satisfied the debt of his wife s dower, or she voluntarily 
felinqmshcd her claim to it, notwithstanding the pos- 
sessioii of A, the property will be made into four shares, 
of which the widow (A) will take one as her legal shsure, 
and after her death the same share will go to her half- 
brother, and the remaining three shares will go to B's 
half-sister s grand-son. If B died without satisfying the 
claim of his wife s dower, and she did not relinquish 
it, the debt due on account of her dower should be paid 
to A's heir, being her half-brother, before the distribu* 
tion of the estate to satisfy the claims of inheritance. 
After satisfying the debt of dower, if there remain any 
surplus, it will be made into four parts and be distributed 
among the parties in the proportions already speicified* 



Precedents of inheritance. IW 

If it had been proved that A was seized of her husband's 
property in yirtue of proprietary right, as for instance in 
exchange of her dower, in this case the whole property 
would have devolyed on her half-brother as her legal heir^ 
and B's half-sister's grand-son would have been excluded 
from the inheritance. According to the question however 
it does not appear to have beea proved that the posses- 
sion of A was of this nature ; but it has been proved 
that the property formed the ancestrel estate of B. The 
proper answer to the question therefore is as originally 
stated. By the term ancestrel estate is meant property 
whichy having belonged to his grand-father, devolved on 
the husband in right of inheritance. It is declared in 
the Hidaya — " It is a role, that if an inheritee's right of 
property in any thing be proved, still a decree c^mnot 
pass in fovour of the heirs, until proof be adduced of 
the death of the inheritee, and of their right of heri- 
tage." So that in this case the proof that the property 
belonged to the grand-father and that he left it as an 
heritable estate, is proof that it belonged to him of right 
after the death of his grand-father. In the Hidaya also 
** The payment of dower is enjoined by the Law." So 
^o in the SirajyOy — " Next, the discharge of his just 
debts from the whole of his remaining effects ; then, 
the payment of his legacies out of a third of What re- 
mains after his debts are paid ; and lastly, the distribu- 
tion of the residue among his successors." '^ Then the 
offspring of his father or his brothers." '* Then the 
strength of consanguinity prevails: thus a brother by 
the same father and mother is preferred to a brother by 
the same father only, and a sister by the same lather and 
Biother, if she become a residuary with the daughter, is 
preferred to a brother by the father only; then to the 
mote distant kindred. The third sort are descended! 
from the parents of the deceased ; and they are the 
mstefg children and the brother's daughters/' 
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CASE XXX. 

Q. In the event of the deed of dower set np fay a 
widow proving to be invalid, will her adversary, who is 
brother of her husband, succeed, according to the tenets 
either of the Soonnee or Slieea sects, to the property leflt 
by him? and how will his property be distributed among 
the heirs according to both doctrines ? 

Right of a R. According to the tenets of the Soonnee sect, the 

cording to^^thc brother of the deceased will be entitled to a share of the 
Soonnee doc- property by right of inheritance, as residuary, after the 
legal sharers shall have been satisfied. Two tables are 
subjoined, exhibiting the mode in which the property 
will be distributed according to the respective allega- 
tions of each party. According to the tenets of the 
. , , Sheea sect, the brother has no right of inheritance while 

And accord- 

in;; to the there is a daughter. The widow and her daughter will 
trine? ^^' Succeed jointly, and on this supposition there is no ne- 
cessity for defining the shares of inheritance.* 

CASE XXXI. 

Q. A person dies, leaving an only daughter and the 
son of a half-brother by the same father only, lias 
the latter person any legal claim of inheritance to the 
property of the deceased ? 



Of a daugh- 
ter with a 
>alf-brother. 



R. It appears that the person alluded to in the above 
question died leaving a daughter and a half-brother who 
are the sole claimants. Under these circumstances, his 
estate will be made into four parts, of which the daugh- 



• By the tabular sketch of the family delivered in by the widow, the 
husband's brother became entitled to thirty-eight out of two hundred 
and sixteen shares of the property left by him, or between a fifUi and sixth 
of the estate. According to the calculation made in conformity to the 
sketch delivered in by the husband's brother, he was declared entiUed ta 
one hundred and forty-six out of six hundred and forty-eight, or between 
a fourth and fifth of the estate. 
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ter will take two parts, or half, as her legal share, and 
the other half will go to the half-brother, as residuary, 
on whose death his son will succeed to it.* 

CASE XXXII. 

Q. A Moosulmaun gave his daughter in marriage to 
another, and, on the occasion of the marriage ceremony, 
bestowed upon her jewels and a variety of other valu- 
ables. The husband also gave her some jewels after 
marriage. The wife died having given birth to a son, 
since deceased. The father of the wife now claims all 
the jewels and valuables given to her, as well by him- 
self as by her husband. Is he entitled to the whole of 
such property, or to any proportion ; and if not, to whom 
do they legally belong? 

R. After defraying the expences connected with the of the para- 
funeral ceremony and other acts which must riecessarilv p^^"*^^^* ®^* 
be performed for the deceased, her whole estate(whether womanu 
obtained by her on the occasion of her marriage or 
•otherwise) should be made into twelve parts, of which 
the father is entitled to two and the remaining ten 
belong of right to her husband. f 

CASE XXXIII. 

Q. A person dies, leaving a brother, two paternal half 
grand-uncles, and two daughters of a paternal grand- 



* AccordiDg to Prin: 16, the daughter takes a moiety, and there being 
only one residuary heir, who takes the other moiety without a fraction, 
this case affords an example of the First Principle of Distribution (75). 

t The husband obtains so large a portion chiefly in right of his son to 
whom he is sole heir. On the death of the woman her property should 
have been made into twelve parts agreeably to Prin: 05 — the father 
being entitled (see Prin: 32) to one sixth, and the husband (See 15) to 
one fourth — and, as they take their shares (two and three parts of twelve) 
without a fraction, leaving the remaining seven to be taken by the son as 
sole residuary heir, this case affords an example of the First Principle of 
Distribution. (76.) 
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micle, who claim his estate. In this case which of the 
claimants are entitled to succeed according to the Law 
of Inheritance? 

Of dktut R. The mother is a legal sharer and the paternal haff 

legal ikams grand-oncles are residuaries, and are therefore the heirs 
«ricaduiiea. ^f the deceased. The daughters of the paternal grand- 
ancle are among the distant kindred,* which persons 
can never take any part of the property so long as a* 
le^ sharer or a residuary remains.f 

CASE XXXIV. 

Q. A woman dies, leaving certain property which she 
had obtained from her husband in satisfaction of dower. 
The claimants to her estate are two sisters and the 
daughter of a son, which son died during her life-time. 
To what proportions of such property are these persons 
respectively entitled ? 

Of twp iteten R. The property left by the deceased woman, whether 
SMhtor*** obtained in satisfation of dower, or in whatever manner 
acquired, should be divided into four parts, of whidik 
the daughter of her son is entitled to a moiety,;}: or eight 
annas in the rupee, and the sisters yriH take the remain- 
ing moiety ;§ that is, a quarter, or four each.^ 

CASE XXXV. 

Q. A woman dies, leaving as her heirs a husband, a 
daughter and a paternal uncle. In what proportions 
will those claimants severally succeed to the estate left 
by her? 

■ ■ I ■ ■ ■ ■ ' 

*SeePrin:Inh:47. 

t The mother's share in this case would be a third : see Pria : 14. 
The remaining two-thirds would go to the grand-uncles as residoaries, 
and the estate would be divided into three parts without a fraction, for- 
nif hing an example of the First Principle of Distribution (76.) 

X See Piin: Inh: 18. % 25. t First Prin: of Dist: (7S.; 
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&. The share of the deceased will be made into four ^^ * dangh. 
parts, of which her husband is entitled to one, or a imsband and 
fourth, as his legal share, the daughter to two, or a 'nci^™^ 
moiety, as her legal share, and the paternal uncle to the 
remaining one, as residuary.* 

CASE XXXVL 

Q. Mussummaut Shahamut dies, leaving a daughter 
(Mussummaut Zainub) who, subsequently to the death 
of her mother, succeeds to her whole estate. After- 
wards, the daughter dying childless, does the whole or 
a'Jiortion of the property which she inherited from her 
mother vest in her maternal uncle, or does it all apper- 
tain to her husband ? If they both inherit, how will the 
property be divided between them? 

R. Under the circumstances of the case in question, it Of a husband 
appears that Mussummaut Shahamut died leaving a ^ x^^e^^^' 
brother, as well as a daughter. Her daughter in this case 
was entitled to one moiety only of the property ; the other 
moiety belonging of right to the deceased's brother, he 
being a residuary heir. On the death of the daughter, 
leaving no issue, her share will be made into two parts, 
of which one will go to her husband, as his legal share, 
and the remaining moiety (if there be no other sharers 
nor residuaries) to her maternal uncle, who is enume- 
rated among the fourth class of the distant kindred.t 

CASE XXXVII. 

Q. A person dies, leaving a widow, a son of his 
paternal uncle, two sons of his sister, three daughters 
of his sister, and six grand-sons of his paternal uncle. 



• First Prin : of Dirt. (75.) 
t Fint Prin: of Dift: 76 and Prin: Inh: .40. 
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Which or these persons will succeed to his property, 
and in what proportions ? 



Of a paternal R. After defraTinGT the funeral expences of the de- 
witkawidow. ceased, the liquidation of his just debts^ and the pay- 
ment of Ieg:acies left by him, to the extent of a third of 
the property, the estate will be made into four parts, of 
which the widow will take one part, as her legal shar^,* 
and the remainder will gro to the son of the paternal 
uncle as residuary. The grand-sons of the paternal 
uncle will be excluded by reason of the interrention of 
their father and the others rank among the distant 
kindred only.f Therefore, under these circumstances, 
they take no sdiare of the inheritance.;}: 



Si^t«r*5 soot 
kiBdivd. 



CASE XXXVIII. 

Q. A woman leaves as heirs her brother and sister. 
In what proportion will her estate be divided between 
those individuals at her death ? 



Of* bnnher 
t« ith A «btcr. 



R, It will be made into three shares, of which two 
will go to the brother and one to the sister.§ 



CASE XXXIX. 

Q. A person dies, leaving as his heirs a widow and a 
liwther. How will his property be distributed between 
them ; and what shares will each of them receive? 



*SeePrui:lBli: 14. t 45. 

X This aljk> is an example of the Firel Principle of Distribution (75). 
Where there are d«> children, the share of the widow is one-fourth. The 
property mu^l iH4i5equentl j be made into fbar parts, of which, the xnisfti 
takes one as her le^nil share, and the remainder goes to the son of ths 
paternal uncle without a fractioB. 

^ Prin : Inh: 2S. First Prin: of Dist: (7S.) 



f 
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B. It will be made intd fdiU' parts, of which the Of a brother 
mdow will'ti^e oae as her legal shares and the brother ^^^^^^<^<>^* 
the remaining three as residuary.* 



V 



CASE XL, 



.Q« A and B, two brothers, inherited equally their. 
pAtrimonial property. The fonber died, leaving a son 
Q, who next died, leaving a son D. B then died, leaving 
a widow and four daughters. The widow also is since 
dead. Under these circumstances, how is the property 
of the two brothers to be distributed among their sur- 
viving heirs ? 

■ • • 

B. It appears from the proceedings that A died before Of a wido 
B, and that B died before D. In this case all the pto- JI^^J-^ 
perty of A will on his death go to his son C, and on his ^^^ ^ b^. 
death to bis son D. OAhe pv|perty)eftby B, an eighth 
will go to his widow and two-thirds to his daughters as 
their legal shares. D will be entitled to the rest as resi- 
duary. Thus B*s property will be made into twenty- 
four parts,t of which the widow will be entitled to one- 
eighth or three parts, the daughters to two-thirds or 
sixteen, and the brother's son or grand-son to the remain- 
ing five parts. The widow having died before the distri- 
bution, her share will be taken by her daughters. 



* Fint PriBciple of IMstrilnition (75), where the parties receive their 
shares without a fraction. A firarth (agreeably to Pris : Inh : 14) being 
the share of a widoi^r, when there are no children, the property must bo 
Bwde into four parts, of which she takes one, and the residuary li«ir 
the remainder. 

t When the portion of one set ef sharers is one-eighth and that of 
another set ef sharers two-tlurds(as in this case), or one-third, or ene-sixtb, 
the rule is that the estate must be made into twenty-four parts (66). 
Hub is an example of the First Principle of Distribution, aU the lieirs 
getting their portions without a fraction (75)l 
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CASE XLL 
Q. A W0BUUI dies, lemTing a husband, an iiifiuit son^ 



OfaMB 



a Bodwr, and a sister. In the presence of aU these 
daimants, the mother of the deceased wcmian brings an 
aurdon against her son-in-law to recover fironbhim her 
maternal share of the dower to which her danglfte^ was 
entitled. Under these circumstances, has she a right 
to recorer anr thing on accoont of dower finom the 
hasliand of the deceased woman ; and if so, to what 
proportion of the dower so doe is she entitled, and to 
wfeit shares wiD the other daimants be respectively 
entitled to succeed ? 

viik R. The mother of the deceased woman has a good 
right of action against the hosband for her maternal 
share of the dower dae to her daughter, and the entire 
sum due on that account shoold be distributed into 
twelve portions, of which ||uree sMhres (a fourth)* belong 
to the husband, two (a sixth)t- to themother, and seven 
to the infant son; but the sister^ is not entitled to any 
thing, she being excluded by the son.§ 

CASE XUI. 

Q. A person died leaving two wives. By the first wife 
he had one son, and bv the second two sons. The son 
by the first wife died, leaving a wife and two sons. Sup- 
posing the deceased son above-mentioned to have as- 
signed over all his property in dower to his wife, has 
the brother of that wife, on the death of herself and of 
her two sons, a right to inherit the property which had 
been so settled upon her in satisfaction >9f dower, or is 



• See Principle 15. t SS. | SI. 

^ First Principle of Distribution (75). Where a fonith ud a 
^ thare occur together (see Principle 65), the dirision most be by twelve, 

and this arrangement suiting to satisfy all the legal claimants, there is aa 
occasion for any further process. 
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he entitled to any share of it? And supposing the de- 
ceased son above-mentioned not to have assigned his 
property in dower, bnt that his widow was in possession 
of her hnsband's legal share, has her brother a right to 
any share of it, on her death ? 

R. If a person, having assigned over all his property or a paternal 
to his vrife in satisfaction of dower, die, leaving her and with^mater- 
two sons, and the sons die before their mother, and she "*^ '^^^®* 
die, leaving a brother, that brother will be legally entit- 
led to all the property left by* her. But if she die before 
her sons, or before one of her sons, and those sons die^ 
leaving their paternal half-uncle or his sons, and their ^ 
maternal uncle^ under these circumstances the patemal 
half-uncle or bis sons will be entitled to the property 
left by them by reason of thdr right as residuaries, and 
the maternal uncle, who is among the distant kindred; 
will not be Entitled to any thing. Supposing the 
deceased not to have assigned to his wife his property 
in dower, but that she was. in possession of an eighliv 
share thereof, which was her legal right (the remainder 
belonging to her sons), and that she die before her sons, 
then her eighth share will devolve upon them, and on 
their death will go to their paternal half-uncle or his 
sons. The maternal uncle will not be entitled to any 
part of it. If one of the sons die, leaving his mother of a brother 
and his brother,* his property vrill be made into three ^**^ * ^^ 
shares, of which his mother will get one, and his 
remaining brother two; and if the other son die, leaving 
his mother, his paternal half-uncle, or sons of that^f^^^^^^^J^ 
uncle, his property will be made into three shares, of uaib&ir-uncie. 



* The Law OflBcer attacheAto the Zijlah Court of Hoof^ly declared in 
bis Fatwa that the property mould, in this case of a mother and a bro- 
tfaer, be dirided into six parts, the mother in sach case being entiUed to 
oDe-sixth only ; but this opinion is manifestly erroneous. If indeed there* 
kftd been more than one brother, the inother would have been entitled to 
a sixth only. See Principles S3, and S4.' This is aq example of- the 
First Principle of Distribution (75), there being no firactioii. 
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wUcb one wiD go to the mother, and the odier tnrold 
the paternal half-ancle or his sons, in virtue of their 
residaarj claim. If, after that, the mother die, leaving 
only her brother, her wh(dc property will devolve upon 
him. The saccession of these persons severally to the 
vested interests cannot be stated, it not having been 
ascertained which of them survived longest. 

CASE XLIII. 

Q. A proprietor of land being in joint possession 
thereof with the son of his daughter, obtains a formal 
grant of the property in the name of himsdf and his 
said grand-son. Afterwards ^ daughter dies, leavinii^ 
a son (the grand-son of the proprietor above alluded to), 
a daughter, a husband of that daughter, and her own 
husband. Some time subsequently to this event, the 
prcqmetor of the land dies, and fo~ a long lapse of time 
BO tidings have been heard of his grand-son, who had 
travelled to a distant country. Tho grand-daiig|hter of 
the proprietor next dies, leaving a soil, a daughter, and 
a husband. After her the son-in-law of the proprietor, 
dies, leaving a son by a second wife. Under these 
circumstances, of the persons enumerated, that is to 
say, the husband, the son, and the daughter of the 
grand-daughter, and the son of the son-in-law (who i^ 
half-brother of the proprietor s grand-son), which of the 
persons will be legally entitled to the land left by the 
proprietor, and in what shares? 

or ft dangh- R. Under these circumstances, the right and title to 
dft'oghtcr?*** the land will be solely Vested in the original proprietor, 
daughter. notwithstanding he may have obtained the formal grant 
in the joint names of himself ai|l grand-son ; because 
the law pays respect to persons and not to names. If 
his daughter die before him, she will be excluded from 
all participation in the property. If the proprietor die. 



f 

r 
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leaying a daughter's son, a daughter's dangliter, a 

daughter's husband, and the husband of a daughter s 

daughter, m that case the property will be divided into 

three shares, of which his grand*son will obtain two 

shares, and his grand-daughter one. The husbands of 

the daughter and of the daughter's daughter are not 

entitled to any share. An absentee, concerning whose 

place of abode, death, or existence, no tidings can be 

learnt, is, as regards his own property, alive, and as 

regards that of others, defunct The ruling power 

should appoint some one to take charge of his affairs, 

and his portion should be reserved for the period* of 

ninety years. Any of bis relations who die in this 

interim will not participate in his property. Supposing Of a «» with 

the grand-daughter to die, leaving a son, a daughter \ daaghter. 

and a husband, her property will be made into four 

parts, and distributed among her heirs in the following 

manner : One share will go to her husband, two to her 

son^ and one to her daughter ; and if the original pro? 

prietor's son-in-law died, possessing property distinct 

from that of such proprietor, it will devolve on his son.t 

PROPOSITUS. 



Deceased, r. 

i 

DC B 

huSLl ^Sf'-Jrf^are. »^^^''«>ares. Sketch of u.e 

nuSCMUKL daugllter, l son, « family in the 

p 1^ abo?e case. 

Deceased, 4. C*s husband, 1 share. 

E F 

« 

C's son, 3 shares. C's daughter, 1 share. 



■^-^pi"'^*'*^*^"."^"*"^ 



This period is to be reckoned from the date of the abscBtee's birth. 

t First Prio: of Ditt: (75> 
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TCTTAL. 

CASE XLIV. 

Q. A person temed away his wife on account of her 
miaoondoct She went to another place and nuuntmned 
* hendf bjr ber own exertions for a period of ibor years. 
On lier deadi, leaTing her husband and a brother's son^ 
whieb of these two persons is entitled to succeed to her 
property according to the Law of Inheritance ? 



orscpm^ R. If the person divorced himself from his wife at the 
^«ffcc. time of separation, the only legal claimant to her pro- 



perty win be her brother^s son; but if he merely turned 
htr away without a diTorce, her coverture still continues, 
with a1^^ ^^ ^^ ^^ deatfi her husband and her brother's son will 
ih«r'« fOB. succeed io her estate jointly. They will eadl be entitled 
to one moiety, the husband to half f as his legal share^ 
nd die brother's son to the other half as residuary .;{: 

CASE XLV. 

Q. A Moosulmaun dies, leaving a son and three 
daughters, who marry after his death. What YnSH be 
the respective shares of these persons in the property 
left by the deceased ? 

Of a M)n and R. It will be made into five parts, of which the son 

tlircc ciftDffh* 

tcra. will get two§ and the daughters three, or one each.i[ 

II J I ■■!■ Ill, i ' ' I I I >i ■ 

« The property of A muit in the Ant instance be made into three 
parU, to be dirided between his grand-children .11 and C, so as to 
l^ive the male a share doable that of the female. On G the grand-daugh- 
ter's death her property mast be made into foar parts — the shve of hef 
husband being one-fonrth; bat her one sharo having been multiplied by 
foar, it is necessary to multiply the other portions by the same number, 
thos A's pbrUon I X ^^^% •^ B*s portion SX^^^. 

tSeePrin: Inh: 1^. t Firtl Prin : of Dist : (75). ^8eePrin:Inh: S. 
' . tJF1istPriD:orDiat:(TS> 
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c ASB: xtVI. 

Q. A woman dies^ kavingsoiBfianoesfirel landed pn>- 
perty. A daa^ter and a brother's son are her only 
sarviving heirs. How will fier estate be divided ac- 
cbrdijag to law between these two persons? - • 7; 

rf . •. -s. . -ft 

^ .. -TV-- 

R. Supposing the woman to have no other heirs thanior a davgb- 
those mentioned, her property will be equally divided^JJ^JIjJ^^"* 
between her daughter and her brother's son. Half will' 
go to the daughter aa her legal share,* and the other 
half to her brother's son as residuary.f 

^ •- 

•J . 

CASE XLVII. " 

Q. The proprietor of an estate, which he acquired by.- 
his own industry, $oId six shares of it during hi& life^, 

time, and left the remaining ten shares io devolve, on.. 

his heirs, who in this case were a son of a paternal un*^ v 
cle and a sister. To what shares will these persons be 
entitled respectively according to the Law of Inheri- 
tance? ^ 

R. In this case the ten shares of the estate left 'by. Of a dster 
the deceased owner will be divided equally, the sister J^twiuaunf 
taking five shares and the son of the paternal uncle the ^^- 
same number.;!^ 

CASE XLVIII. • 

Q. A person dies, leaving as his heirs a widow, a son^ 
and two daughters. How will his property be distri- ^ 

buted among them, and what shares will each of them •)» 

receive? 



•8eePriB:Iiih:l«. tFlfilPiiii:or Dist(76), 
X See Piin: SI and the Fint Prind^ of DIstrilmtioii (7S> 
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Of a SOB witii R. It wiU be made into thirty-two shares, of ivhidi 
twTdaa^h. tlie widow wiU take an e^hth, or four shares, tihe son 

'^^ will take fourteen, and the daughters seven each.* 

< 

CASE XLIX. 

V 

Q. A person dies, leaving two sons and a widow. 
How willliis piopeity be distributed among ihrai; and 
what shares will each of them receive? 



^ 

/ 



k 



m two MM IL It will be made into sixteen parts, of whidi the 
' widow will take two, and the two sons seven parts eadLf 



CASE L. 

Q 1. The father of a woman, after having disposed of 
her in marriage, wishes her to consent to a formal 
renunciation of her share in his estate, on the plea of 



• This is an example of the Third Prindple of Distribution (77^ 
Where the portions of one class cannot be diTided wiUiont a fraction^ and 
irliere there is no agreement between those portions and the persons, or, 
sis it is teclinically termed, where they are Jlf<<€iA ay« a, that iB to say, 
where they have not one common measnre, or terminate in slh anit» Thos 
the widow's shfie being one-eightli, (Prio : Inh: 14) the jiioperty mast, in 
the first instance, be made at least into eight shares,^d after the widow 
ha«* taken her eighth, there will remain seven shar^ Besides the widow 
there are four claimants (one fon counting for two daughters, his share 
being doable)L Now the agreement or disagreev^t of these two quanti^ 
ties, 4 and 7, (the sharers and the shares) is to be ascertained, which it 
effected by diminishing the greater by the smaller quantity on both sides . 
until they agree in one point, which is their common measure^ or until 
they terminste in an unit, when there is nor numerical agreement, as in iiuM 
case. Thus 4 ss 7 — S and H= 4 — 1. The rule is then, that the nom- 
her of persons (4) whose shares are broken, are to be multiplied into the 
root (8) ovthe case. Thus ; 4 X 8 ^™ S^* I ^▼o ^^^ i^et with any case 
exhibiting an example of the sec<md Principle of Distiilmtiott| bat in 
pagi 16 will be found an exemplification of tlie rule. 

^ t Thi^ is a Tery simple example of the Third Principle of Distribatioa 

^ (n\ There being children, the widow'A share is one-eighth (Pria: Ink s 

' 14). Making the property therefore into eight parts, the least munbtr iiom 

i?nt which her share can be extracted, and ^Ting her one-«ightii, there re^ 

main seven to be divided between the two sons, which obvioudy canaol 
be done without leaving a fraction. But the sharers (two) maltiptied by 
three, equal the shares (seven) minus one, which is termed Mdttubamm, 
the one number being prime to the other ; in which case the rale is (lee 
Prin: of Dist : 77)l that the root of the case (that is to say the number of 
the original division) be multiplied by the number of shareni who can*- 
«ot get their shares without a ftaetioa. Thus : 8 X > ■■ 1^ 
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pTOvidlng for his sons. To this proposal she refuses • 
compliancey which irritates the father to such a degree, 
that he repudiates her. Is this act on his part allowable ? 

R 1. By the term dUotrafrfementioiied in the question, or repndiaU- 
it is presumed that the object is to ascertain whether ^^ ^^ * ^•^•'" 
the repudiation on the part of the father operates as a 
legal impediment to the daughter*s succession. But 
there are only four impediments to succession: — 1st, the 
homicide of the ancestor by the heir; 2nd, difference of . . 
religion; 3rd, difference of country; 4th, slavery^ 

The repudiation on account of a private quarrel by 
a father, cannot legally operate to exclude from the in- 
heritance a child bom in lawful wedlock or whose pa- 
rentage he had acknowledged. 

Q 2. A woman dies, leaving a husband, an infant 
daughter, and two brothers. Under these circum- 
stances is her husband entitled to succeed to the whole 
or to what portion of her property ? 

R 2. Under these circumstances a fourth* of the wo- of adtughtw 
man's property goes to her husband, halft* to her infant ^th a has. 
daughter and the remainder to her brothers, j: brothers. 

CASE U. 

Q. The heirs of a deceased proprietor being his 
'^dow, one son and one daughter, into how niany 



*SeePriii: Inh: 15. f 16. 

i In this case an easy ezampln of the Third Principle of Distribution 
(77) is exhibited. Where a half and a fourth occur toother, the rule 
agreeably to Prin : Inh : 57 is that ^e original diTision must be by 4, but 
after the hosband has taken his fourth or one, and after the daughter has 
taken her half or t%ro, there remains only one for the two brothers, which 
«annot be dtrided between them without a fraction, but 1 and S are 
iprime. Therefore the whole number of the original diTision should b9 
nultipUed by the whole nnmber of heirs who cannot get their portloM 
without a fraction. Thus : 4 X 8»^ 
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* shares should his property be distributed, and to what 
proportions will these persons be reipectivdy entitled! 

Of a SOD frith R. Tlie estate must be made into twenty-four shares, 

and'a^ridow. of which the widow will be entitled to one-eighth or 

three shares, the son to fourteen, to make his share 

double that of the daughter, who will be entitled to the 

remaining seven.* 



CASE LIT. 

Q. A person dies, leaving as his heirs a widow, two 
sons and a daughter. How will his property be distri- 
buted among them; and what shares will each of ihtm 
receive? 



Of two sons R. It will be made into forty shares, of which the 
afldVdacgir wdow wiU take an eighth or five shares, the sons will 
^^'- take fourteen each, and the daughter scven.f 



* This 18 an example of the Third Priociple of Distribation (77). The 
\ridow*8 share being one-eighth, the least namber of shares roust have 
been right ; bat ont of eight, when the widow has taken her share (one- 
eighth) there will remain hot seven to be divided among the remaining 
sharers, who roust be reckoned as three (one male always counting for 
two females) and seven cannot be divided bo r» to give the son a share 
double that of the daughter without leaving a fraction. The proportion 
therefore between the surplus shares and the shaiers most be sought for, 
^vhich will be found to be Mootubaifum or prime. Thus : 3 X 2=7—^ 
and in this case the number of sharers must be multiplied into the root 
of the case, (that is the original division) to give the requisite number 
of shares. Thus: 3 X 8=24. 

t This also is an example of the Third Principle of Distribution (77). 
The* sharers, it must be remembered, are 6, each son counting lor two 
daughters (their shares being double^ After the widow's eighth hai 
been deducted, there will remain seven to be distributed among the five 
•harers, which cannot be done without a fraction. But five (the number 
of sharers,) equal seven, the number of shares, minus two, and again two 
innltiplied by two equal five, minus one, vihich makes them At^etmbm^ 
'.or prime, when the rule is, that the number of sharers is to be mDltiplied 
*lttto the root of the case. Thus: 6 X 8«40. 
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CASE LIU. 

Q. A person possessing immoveable property, dies 
childless, leaving two widows and a brother's son. After 
the death of the first widow, the second, during the life- 
time of the brother's^ soii of her deceased husband, 
sells the immoveable property so left. Is such sale 
valid according to Law? Supposing it to be invalid, 
Tvhat are the shares respectively of the brother's son 
and second widow? 

IL On the death of the chiidless person above-allud- or a brother's 

,.,. x_-^i.jr»' L- son with two 

ed to, his property, after defraying his necessary ex- widows, 
pences, will be distributed among his two widows and his 
brother's son according to their legal shares, that is to 
say, the immoveable property will be made into eight 
shares, of which the widows >vill share a fourth or two, 
between them,* and the remaining six will go to the 
brotlier's son as residuary. The sale by the second 
widow, after tlio death of the first, is only valid for her 
own share, and not for the share which appertained to 
the first widow, nor for the six shares which are the 
right of the brother's son, who is proprietor of his owh 
share. On the death of the first widow, if she had not 
disposed of her share by gift or sale, and if she did not 
leave any legal heir, her share will go to the Public 
Treasury.'!- 



•SecPrin: lah: 14. 

t Tliifl is an example of the Third Principle of Distribution CTT). To give 
tke widows their fourth share to which they arc «iQtitled, the property 
must have been made oriipnally into four parts. But one (the fourth 
part of that nnmber) cannot bo divided l>etween the two widows without 
a fraction, and on a comparison of the number of the heirs so situated, 
and the share allowed to them, they appear to be MootubaifUH or prime. 
Thus: l«s3— I — In which case the rale is, that the number of the origiiial 
^ivisioo must be multiplied by the number of heirs who cannot get their 
portions without a fraction*. Thus: 4 X^i=*8>» 
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CASE UV. 

Q. A person dies, leaving two daughters, a son*s soft 
and a daughter of a son. Under tiiese bircomstancesy 
into how many shares will his property be made ; and 
in what proportions will the persons above-specified be 
entitled to share respectively according to the Law of 
Inheritance? 

Of twodaugii. ^ Under these circumstances, after providing with 

ten with a ' r o 

•oo's SOD and moderation for the funeral expences of Ae deceased, 
X^* "^ ' after the liquidation of his debts and the payment of 
his l^;acies, to the extent of a third of the estate, the 
remainder will be made into nine shares, of which the 
daughters will receive two-thirds* or three shares each, 
the son's son two shares, and the son's daughter one,t 
in virtue of their right as residuaries. 

CASE LV. 

Q. A person executes a document, declaring his 
nephew to be his representative in proprietary right. 
Will this document in favor of the nephew be available 
according to Law? If not available, and tlic nephew 
be not entitled under it to succeed to aU the property 
left by his uncle, in what proportions will the property 
be distributed among the surviving claimants, being a 
mother, three sisters, a brother, (who is a defendant in 
this cause), a widow and a father-in-law ? 



•SecPrin: Inh: 17. 

t Third Prin: of Dist: (77). The legal shares in this case beiag 
two-thirdji, the property should have heen aiade originally into three 
shares, but of this number, alter the daughters have taken their two- 
thirds or two, there remains only one to be divided among the two 
other claimants, who must however be counted as three (a son receifiag 
twice as much as a daughter). But 1 (the remaining share) and S(tiM 
claimants) being prime, the number of the original division must be 
fiplied by the nutaiber of such claimavts. Thus: % X >*&. 
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R. According to the Moohnminndaii Law^ the doca* A docnment 

. . ^ -.-. J ., ., executed by a 

ment in question is of no Yalidity, ana cannot be avail- proprietor de- 
able to confer any right of succession on the nephew, ^l^^^'SJ*^ 
because it purports to constitute him the representative to his proper- 
in proprietary right of the framer of it, in other words, deathj'u nan 
it declares him in general terms to have the right to the »»* void, 
entire property belonging to the framer of the document 
after the death of the latter. Such a declaration does 
not fall within any description of legal obligation, and 
has therefore no validity as to the creaticm of proprie- 
tary right The heirs of the deceased being his mother, 
brother, three sisters and his widow, his father-in-law is 
excluded from the inheritance. His property will be 
distributed in the following manner: after the liquida- Of a widow 
lion of his just debts the residue will be made into sixty ^theruid^ 
shares, of which fifteen (a fourth)* will go to his widow, *^«« •^^•"• 
ten (a sixth)t to his mother, fourteen to his brother, and 
the remaining twenty-one to his three sisters or seven 
shares each.:{: The share of his widow, after her death, 
will go to her father or to her other lawful heirs.§ 

CASE LVI. 

Q. A person possessed of landed property, which he 
"had obtained by gift, died about eight years ^tgo, leaving 
a widow, four daughters, a brother and two sisters. 
His brother also died, leaving four sons, and one of his 
sisters died, leaving a daughter. The widow disposed 
of part of the property by sale. Is such sale on her 
part legal, and are the claimants who are the represen- 

• See Pf in : Inb : 14. f 33. t »• 

^ Third Prin : of Dist : (77). Where an eighth and a sixth occur to- 
j^ether the division (see Prin : Inh : 06) must, originally, be into tweWe, 
of which when the widow has taken her fourth share or tluree, and the 
mother lier sixth share or two, tliere remain but seven to be divided 
among tho otl&er claimants, who must be counted as five. But five and 
•even are prime. Therefore the number of the original division mnsl 
be aBltipUed by the number of claimants who cantiot get their portions 
witlMnit a fraction. Thus : IS X ^^"^^ 
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t&tives of the deceased's brother and sister, entitled to 
any shares ; and if so, to what shares in right of tho. 
persons whom they represent ? 

Case of sale R« It appears that the widow has been in possession 

h Jr1iu8bara\f of her husband's property from the time of his death, 

property, to ^nd has disposed of a part of it by sale. The claimants 

are other le- comc forward^ urg^ing their right of inheritance to tho 

gal ciaimaats. ^g^ate of the deceased proprietor, and they admit th^t 

the person in possession is his lawful widow. Now 

according to the usage of this part of the Country 

(Burdwan) the dower is never fixed at an amount fall^ 

ing short of six hundred and fifty rupees, and from the 

smalluess of tlie estate it is incredible that this sum 

should have been realized therefrom. The claim oC 

inheritance cannot be maintained until the debt due on. 

account of dower shall have be^a liquidated. Sup-» 

posing this to have been done, the estate should have 

jyeen distributed among the immediate heirs of the 

original proprietor in the following manner: It should 

Of fourdaugh- he made into ninety-six parts, of which the widow 

ten with a should rcceivc an eighth* part or twelve shares, the 

brother, two ^ '^ i. i i. 

•ifters^ and a daughters two-thirds j- or sixty-four shares, the brother 
>widuw. ^^^ shares, and each of the sisters fivej shares. Their 

representatives would take the same. Regarding the 
sale of the widow, it may be observed that she is a 
sharer by Law as well as a creditor of the estate, and 
therefore should the purchaser agree to the arrangememt^ 
the sale may be upheld as valid, so far as respects that 
part of tlio property which belongs to her in right of 
inheritance.§ 



• See Prin : Inh : i4. fir. t 22. 

^ Third Prin : of Dist : (T7). The shares in thi« case being mn eJjkth 
and two-thirds, the original division must, agreeably to Prin: Isb: 66, 
be into twenty-four, of which when the widow has taken her ei|gbth or 
three, tbere remain twenty-one to be distributed among the fo«n^l5h— 
ter^, which obviously cannot be done without a fraction; bat<Hrt 
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CASE LVir. 

Q. It appears that the proprietor of an estate, the 
succession to which is now disputed, had four sons and 
two daughters. One of the sons died during his father's 
life-time, leaving a son. On the deatli of the proprie- 
tor, leaving a widow, three sons, two daughters and the 
grand-son above-mentianed, to what proportions of his 
estate will the survivors be entitled ? ^ 

R. The estate will be made into sixty-four parts, of Of three som 
which each son vaW take fourteen, ea'dh daughter seven* dauf^htenand 
and the widow (an eighth) f- eight parts. The grand-son, * w><*<>w. 
whose father, died during the life-time of his grand- 
father will be excluded from all participation in the 
inheritance.;]: 

CASE LVIII. 

Q. The heirs of a deceased proprietor being his 
widow, his mother and his two sons, to what propor- 
tions of his estate are the individuals enumerated res- 
pectively entitled? 

R. In this case, agreeably to the Law of Inheritance, or two sons 
the property should be made into forty-eight parts, of J^<|/^dow! 



pariton of t!ie number of the heirs so situated and the shares allowed 
to them, they appear to be MooiubaifMm or prime. Thns: 4 X^^^'SI — I ; in 
which case the rule is that the number of the oriicin^l division b^ ranU 
tiplied by the number of heirs who ^;annot get their portions without a 
taction. Thus: 24 X 4^90. 

•SeePrin: Inh:3. 1 14. 

X Third Prin : of Dist : (77). The property must in the first instance 
baTO been made into eight parts, to f^ve the widow her share (an 
eighth), and, after she has taken her share, there remain only seven to 
be divided among the other heirs who must be counted as eight, though 
(hare are only five (one male getting 4he portions of two femalesX but 
flMse numbers (7 and 8) are prime to each other— consequently the nam* 
kar of th^ original dirision must be multiplied by the whole number of 
i^n who caBDOt get their portions without a fractioa. Thus: a X 8=»04. 
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which the widow is entided to ux, the mother to eigl^, 
aad the sons to the remainder.^ 

The shares of the heirs enumerated are as follows :— 

Mother Widow Son Son 

8. 6. 17. 17^=48. 

t CASE LIX. 

Q. A person dies, leaving two sons, two daughters 
and a widow. How should his landed property be dis- 
tributed among these persons on his decease ? 

cuuBt pre- R. On the death of the proprietor, his estate, whether 

||^^)^^||^ ^ real or personal, should in the first instance be applied 

to defray his funeral expences, in the second place to 

the discharge of his debts, and in the third place to (be 

payment of his legacies out of a thiid of the residue 

Of a widow of the property. An elghthf goes to the widow, when 

wiu two tons ^ii^i^ mf0 children, and what remains after this deduc- 

Mmi two ' 

d««c^tm. tioQ should be divided between his two sons and bis two 
daughters in the proportion of a double^ share to the 
males.§ 

CASE LX. 

Q. Abdool Rusheed died, leaving a widow, a daugh- 
ter, and the two plaintiflb, who are his paternal uncles. 



• 1 bere WiBg toat, tk« widow*! diart if an elgbtk, and the motkeili 
■kave ia a aixtk ; Imt it b a rale, that wheia among one set of ahamty 
one aharer ia aatitlod to an eighth, and another to a iixth, or a third or two* 
thiids, the diHnon araat be into S4. Bnt the eighth of 24 U 3, and the 
aivth ia 4 ; eoMcquentiy, alter deducting T for the widoVa and no* 
thar*a aharea, ^ere remain aerenteen to be diHded between the two foos, 
which cannot be done without a fraction, in which case the proportion 
between the aharea and the ahareai ia to be aonght, thus: S + S:»17-— 1. 
The two numbera being Af— <ahiya or prime, the root of the caae, or 
the number of the original di^iaion must be multiplied by the nnmbec of 
ahairrt, thus: U X ^"-^ Third Prin: of DIst: (77> 

tPrin:Inh:14. it. 

^ Hits also is an exnmq^ of the T%iid Principle of Disttibntian (Tf^ 
The estate in thia cnae should be nmde into forty-eight parts, of which 
the widow will be entitled to aix, the asw to fourtaan ema^ and'tha 
daughtara to aavan each. 
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descended from the same male ancestor as the deceased. 
In this case how will the property be distributed? 

R. The widow will obtain an eighth; the daughter a Of a widow 

, .iii_i..ij with an only 

moiety of the whole, and the remainder will be divided daagiiter and 
cquaUy between the two plaintiffs.* Sicleg!*^"''^ 

CASE LXI. 

Q. A person dies, leaving a widow, four sons of his 
brother, an uterine-sister, and a son of his uncle. One 
of these persons had got possession of all the property 
left by him^ and had remained in the exclusive enjoy- 
ment of it for about twenty-jSve years. In this case, 
according to Law, will the property be shared by all the 
jheirs or not? If it devolves on all of them, how will it 
be distributed among those individuals ? 

R. Under the circumstances stated, if the possession Of » "«*^':.. . 
were acquired without right, according to Law, such and four bro- 
occnpancy will not operate as a bar to the claims of ^^^^ *®'"' 
inheritance. After providing for such expences as are 
requisite before the partition of heritage, the remaining 
property will be made into sixteen parts, of which the 
sister will take eight shares, the widow four and the re- 
maining four will devolve on his brother's sons, each 
taking one. The son of his uncle is excluded.f 

CASE LXII. 

Q. It appears in this case, that the wife having 
received a deed of dower from the husband at the time 
of marriage, died before him, leaving two sons. Her 



* Thus the pioperty will be divided into sixteen parts, of which the 
€aii^htcr will get eight, the widow two, and the paternal uncles three 
parts each. Third Prin : of Dist : (77). ' 

t Third Prin : of Dist, 
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younger son subseqaendy died. Afterwards her hnfl* 
band, wbo had during his life-time remained in free 
and absolute possession of the real and personal pro- 
perty now in dispute^ died, leaving behind him the dder 
of the two sons above-mentioned, his mother, and his 
four slave girls, one of whom is alledged to have been 
married to him : he left, also, a son by one of the said 
slaves. Stibsequently to his death his mother departed 
this life. The question is, at the time of the decease of 
the husband who were his heirs? and how should his 
property be distributed according to law? If the mother 
had any right to the inheritance, how is her share to be 
disposed of after her death? and if the opinion to be 
delivered in this case should be at all affected by the 
feict of the validity or otheiwise of the marriage ot the 
slave giri, let it be delivered under both suppositions, 
leaving that issue to be determined by evidence? 

Of a basbud R. The wife in this case died, leaving two sons and 

a husband. Her property therefore, that is the debt 

^ne to her on account of dower, must be divided into 

eight shares.* Her sons will take three shares each, 

or a fiithar and her husband two shares or a fourih.t Afterwards 

22;;;*^ on the death of her younger son his three shares wiU go 

to her husband, who is his father^ ^m> that five shares oat 

of the eight shares, due on account oif the dower, revert 

to the husband, and the claim against him for so ma<^ 

is extinct The right to the remaining three shares 

OftwoioM belongs exclusively to the elder son. The hua|ilaid 

iu!d^iHdow. ^^t le&Tes as heirs his elder ton, another soil (liy a 

dave giri), his motiier, and dhe female slave, ^o claims 

emancipation and marriage. In the event of Ae miarriage 

being good and valid, the estate left by the husband wiO 

be distributed into fbrty-eight shares, of Which the sons 

• Thiid Prioefple of DIfltillmtios (77> tl6. %th 
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will get seventeen eacb^ the moU^er eight shares (a sixth)^ 

and tl|e wife (.that is the married female slave) six 

9hares (an eighth). In the eveat of the marriage J^oIq^^^^^ 

being good ^d valid^ the estate left by the hushed ^^^^ « ibo- 

Will be distributed into twelye shares, of wbick the ^'' 

mpthejr will get two* shares ajid the two sons five each; 

but as tbe amount of the debt, specified in the deed of 

dower 2^ due to the deceased wife, is immense, and 

exc^d^ one hundred thousand gold-mohprs, even after 

a deduction of ten-sixteenths, the claim of dower ab- Claim of dow- 

sorbs the whole esjtate lett by the husband ; and the SJi^eriUuK^^^ . 

satisfaction of such claim ip preferable to that of i^^**^^.,^,..^ 

ritance. But the mother of the husband was entitled to^"^ 

an eighth of the estate in right of her husband, had a ^/^ * 

claim on the ancestrel pipperty on account of her dower,, 

and also was in actual possession and eiy ojrment thei:eof 

after the death of her son. As she acknowledged ]Uie 

son of the slave to be her grand-son, all her right and 

interest in the property, real and personal, should after 

her death be divided into two parts, and shared equally 

between the two sons. 

CASE LXIII. 

■ •■•.•■■• , 

Q. A man dies leaving three widows, six sons and 
six daughters. How will his property biB 4ist|iitiuted 
amongst them? 

R. It will be made into one hundred and forty-iburOfsix 8oii» 
ahares of vhicb the widows will get an eighthf or iix J^ughl^and 
shares each, the sons will get fourteen sharei^ each, and ^^® widows. 
tlie daughters seven shares each or halQ: the amount 
iA the sons' shares.§ 



• See Prin: Ink: St. 1 14. ^t. 

§ This is an example of the fifth Principle of Distribntion (79), wh^^e 
there is a fractional difision of an unit iLi to both iwto uf ihar e ^a ad the 
number of one class of sharen eqaally' measures the other. Thtitf : an 



' V 
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CASE LXIV. 

f 

Q. A person dies^ leaving as his heirs a father, a 
widow, three sons and two daughters; bat another 
woman and her two sons claim part of the property, 
she idledging herself to have been the wife of the de- 
ceased, and her sons stating themselves to be his off- 
spring. There seems however to exist considerable 
doabt as to whether the marriage was ever celebrated. 
The -achiiowledgment of the deceased during his life- 
time, and the mode in which he took care of the clai- 
mants, form the only evidence of the trath of their 
allegations. Under these circumstances, can the clai- 
mants in qnestion legaUy be accounted the widow and 
sons of tfie deceased? and if so, into what number of 
shares should the estate be divided agreeably tathe Law 
of Inheritance ? 

ArkmmMic. ]|^ jf i^^ deceased during his life-time acknowledged 

<ir«a h5 iheir the parentage of those persons who now claim to be 

^^^'^^ his sons; and after his death their mother make the 

same assertion, calling herself his widow, all these three 

persons will be his legal heirs. AgreeaUy to tfie 

Mqayay — ** Or if a person die, having acknowledged & 

riitliili b(4ft{C til* tkuv of tke widows, tiM pmyqtj canoof be made into 
I^^M lh«« ci^ ilMurvs, of wkick they (the widowB) are to take one ; bat 
«\»p (MUUKkt be distribiiled mmum^ the three widows witboat learing t 
fnwiMA. Beeides tbe widows, tbere are eightemoCber claimants (suppos* 
iiif «^«M» imi o|«al to two daai^bters, wbicb is tbe iiltode of compatatioB, 
tK* »bare« of tbe ^«imer l»eiaf doable tboee of tbe latter). It is obTiooi 
aleo tbat tbe rf—iaiac srrea sbam ranaoC be distributed among eigb- 
leea p> tJ» ^ M wiUMMt leanag a fraction. Between eacb set of shares 
and eaeh Haw of abarets there is a firactiQnal diTisioa of an nniC which 
is Iftamd Jllte'iiAaiina er phme. Thas: tbe trst set compared with the 
Arei cl«n of sharers b 1 \ 1«bS — i, and tbe second set compared with 
tbe areiind cVm^ of sharees is T \ ^^.18 — I, and 4sT— S, and S»4— I. 
Hat M»e rloj^i of sbarer» e>|vaUT sreasares the other without a fraction, 
^bi^b i« tenned JHwfiwJeHtl or coacoidant; three being the measure 
««f rl^bleea ) \ fi»«l;^ Tbe imie an this case is that the greater nua- 
\m tit be maltiplwd into tbe root of Ue case. Thus: 18 X 8«14l. 
I ba\^ in4 met ^itb aa^r case exhibiting an example of the Fourth Priaef- 
\^\f \^t l\i»tubaUois but in page 1% will be Iband an exemplificatioo of 
t\\t\\\\r 
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Certain child to be his son. If afterwards the mother 

declare the child to have been his son and lierself to 

have been his wife, they both inherit." According to 

this supposition, after defraying the fttneralexpencesof a father 

and satisfying the debts and legacies, the estate of the "^^^ ^^^^ "^ 

deceased should be made into two hundred and eighty- sons, and two 

eight parts, of which forty-eight should^go to the father* ^"""^^^^ 

eighteen shares to each of the two widows, thirty-four 

shares to each of the five sons and seventeen- to each 

of the two daughters** 

CASE LXV. 

Q. A person dies, leaving two widows, the one married 
by the ceremony of Sluidee, the other by that of Nikah. 
By the former he left three sons and five daughters, by 
the latter two sons and one daughter. How will his 
property be distributed among the persons above-men- 
tioned, and in what proportions? 

s _ 

R. The property will be made into one hundred and Of five sona 

nvitli six ' 

twenty-eight parts, of which the widows will take six- daughters and 
teen or eightf each, the sons seventy or fourteen each, *^® widow*. 
and the daughters forty-two or seven each.| 

* Fifth Principle of Difltribution (79). Here in the first place the share 
of the widows (see Prin: Inh: 14) is one-eighth, and of the father (see 
Prin: Inh: 32) one-sixth; bat where an eighth and a sixth occar together 
(see Prin: Ink 66) the division must be originaUy by twenty-four, of which, 
after the widows have taken their eighth or three, and the father has 
taken his sixth or four, there remain seventeen to be distributed among the 
twelve other claimants (one son counting as two datighters). Bat this 
cannot be done without a fraction, nor can three be divided between the 
two widows without a fraction, and two and three are prime to each 
other, and so are twelve and seventeen; and having asoertaioed this 
result, the whole number of one set of sharers should be compared 
with the whole number of the other. Thus: 3X0=" 12, which being 
concordant, the rule is that the greater number must be multiplied into 
the number of the original division. Thus: 24Xl2as288. 

t Prin: Tnh : 14. X 3. Fifth Principle of Distribution (79). The share of 
the widow is one-eighth (see Prin: Inh: 14) : consequently eight is the least 
number of shares into which the estate shoald originally be divided.' 
Bat after the widows have taken their eighth or one, there remain seven 
to be distribated among the sixteen other claimants (one son counting a< 
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€ASE LXVI. 

Q. A penon dies, leaving as his heirs four widows, 
eiglU BOfOB and six daughters. How will his properif 
be divided among these persons? 



QfcicltMt R. After the satisfaction of just debts and other 
*^ precedent claims, the residae of his property wffl be 
made into three bimdred and fifty-two shares, of whidi 
forty-four will go to his widows or deven shares to each, 
two hondred and twenty-four to his eight sons or twenty- 
ei^t shares to each, and the remaining eighty-foar to 
daughters or foorteen to each.^ 



CASE LXVII. 

Q. A man dies, leaving as his Imrs two widows, a 
mother, a daughter, three brothers and a sister. In this. 
case into how many shares will his propc;|rty be distri- 
buted, and in what proportions will die persons above* 
enumerated be entitled to inherit respectively 1 

Oi^davgfctei R. In this case the estate of the deceased will be 
daws, tkffve distributed into three hundred and tlurty-six shares, of 

bfoltMnaBda 

sister. " 

two daoi^ten), bat tkU caoDot be dose withovt a fimctioD, nor can one 
share be divided amoiig tbe widows witboat a fractioB, aad one and two 
are prime to each other, and so are seren and sixteen; and having ascer- 
tained this result, the whole namber of one set of sharers mast be 
compared with the whole namber of the other. Thns: S>c8bb16, which 
being concordant, the rule is that the grealrr number nrast be mnltipliad 
into the namber of the original dirision. Thos : 9X16=b1S8. 

• This is an easj example of the Sixth Principle of Ditribation (M). 
The share of the widows being one^ighth, the estate most in the 1a§t 
instance be made into at least eight shares, which namber tbetelere is 
the root of the case. Bat the eighth of eight being one, it cannot be 
divided among the four widows without a fraction, and betidea them 
there are twenty-two claimants (one male counting as two females). On 
a, comparison of both sets of heirs with the namber of their respectAve 
shares, they will be found to be prime. Thus: 1="4 — S, and %^^ — 1, 
and 7 X 3=^2 — 1, and then the proportion between the numbers of the 
respective sets of heirs being fonnd to be composit, thus: 4 X^^^^^^*^ 
0be rule is that the measure of the first of the numbers (which is in tlus 
<!sse two) be multiplied into the whole of the second, and the jnudvct 
i&to the root of the case. Thus : 2 X 22«»44 X 8~t5S. 
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which the widows will iake their legal share of one* 
eighth,* bekig finrty-two shares or twenty-one each/th^ 
mother will take her legal share one sixthf b^ing fifty 
six shares, the daughter will take her hspl flAare of 
one half j: being one hundred and sixty-eight and the 
remainii^ seTenty diares wiU be distributed among the 
brothers and sisters as residuaries, according to the 
known role of a double share for the male, being twen- 
ty shares for each of the brothers and ten for the Sis- 
ter.§ 

CA8B LXVIII. 

Q. A person sues his father's widows, and his bro- 
ther, to recover ^ssessioA of half the property, real and 
personal, left bjr his deceased fitther; His father left tw<^ 
sonsi a daughter and two widows. In what proportion^ 
are ^ese persons respectively entitled to share the es- 
tatel The widow who is the defendant in this action 
claims the whole of the property in satisfaction of her 
dower. 

R. In this case the Estate wiU be mad6 into eighty Of two Mmi 
shares, of which one-eighth^ or ten parts will go to the ^r and two 

. , ■ • •' ■ — ;; ■ ' - • . widows. 

*SeePrin:Iiili:14. fSl. ^ If. 

f This CAM aSonto an eTample of the SoTeoth Prindple of DifCrilm. 
tloB (81). Tho share of the wiv^ being one^ighth and that of the mo- 
ther one-n^th, the rule is (see Prin: Inh: 66) that the e8ta.te must be in 
the first instance made into 94 parts, which nomber therefore is the root 
of the case. But after dednctiag twelve for the daughter's lialf, four for 
the mother's six^ and three for tlie widowsf eighth, there remain t^9 
^nly to be distribatad among the seven residoaiy heixs (one brother 
coonting as two sisteisX which dlstribnUon cannot take place witliont a 
'firaction. Neither can ttree be divided betwoen the two widows withonc 
a fraction. Consequently then is a fractional division in two sets of 
heirs, and the shares and th^ khaitts aro in both instances prime to each 
ttlher, thna: t^t— 1, and Smt.^^ and 2X2»=5— 1— in which case the 
mle is to ascertain the proportion between the numbers of the respective 
aharers fSXIaBT-^l) whicn is foond to be prime or divisible by an un|t 
cmly, and this being ascertained, Oe first of the numbers must be multi- 
plied into tibe setond and the product into the root of the case. Huns; 
tX7»14XH»-SS6. 

f See Prin: Inh: 14. 
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widows by the rale of inheritance, that is to say, five to 
widow; and, on the principle that the share of a 
is dooUe^ that of a female, fourteen shares will 
go to the daughter and twenty-eight to each of the sons. 
But dower is like all other debts and should be satis- 
fied before claims of inheritance. Therefore if the 
widow s claim be just, it should be satisfied before that 
of the heirs, and the residue afterwards should be dis- 
tributed among them.t 

CASE LXIX. 

Q. Moohummud Tuqee, the husband of Hyatee Kha- 
nnm, and grand-father of Mirsa Mehdee, obtained a 
grant from the rulers of the country, confirming in his 
person the proprietary right to certain lands, which had 
formeriy been the property of his father-in-law, Abdoo 
Soobhan, but which had been resumed after his death. 
In virtue of this grant, he became seized of the lands, 
and some time afterwards, having formally appropria- 
ted them to pious purposes, he executed a deed in favor 
of his wife, vesting in her the trust and possession of 
the lands so appropriated; but whether she obtained 
possession under that deed does not appear. After the 
death of Moohummud Tuqee, his son Ali Nuqee, 
(grand-son of Abdoo Soobhan) became seized of the 
lands, and after his death they came into the possession 



•SeePriDiIiih: S. 

t Tliis abo it aa exnaple of tbe SeTcntk Principle of Distributioa (8I). 
TIm alMfe of tbit widoiwi^ according to Pria: Inh: 14, being oae-eigbtli, tbe 
Mlata'tlMwM origtBally be auide into el^t parts, and after tbej ^va 
taken aae as tbeir eighth, there remain seren to be distributed aaiong the 
ira other elaiauuits (one son counting as two danghters), which cannot 
ba done without a firaction, neither can one share be divided between 
the two wido\^s without a liractioa, but one is prime to two and so is 
t^f^ to seTen ; and hariag ascertained tlds prime result, the w4idle of om 
net of sharers should l>^ compared with the whole of the other. Thus: 
S \' t^S-*l, which giving a prime result, the rule is that the first of 
th» aumbi^rs be multiplied into the second and the product into tlw 
number of the original dirision. Thn*: : %X SaslOX 8^80. 
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of his widow Kookpom Khaapm and bis son Mirza 
Melidee. Now Hyatee Khanom, widow of MooIi|im«» 
mud Tuqee, sues ibem, tp reopyer the propeirty^ in 
virtue of the deed of trust and possession executed in 
her favor by her husband. Is the deed of trust valid^ 
liotwithstanding that it specifies possession, and that it 
is executed in favor of a female; and had Moobum* 
mud Tuqee, who obtained the grant of the lands, a 
right to appropriate the whole of them to pious uses, or 
only such part of them as may have fallen to his share 
by right of inheritance from his wife, who was daughter 
of Abdoo Soobhan, (the original proprietor) and mother 
of Ali Nuqee? If he had a right to appropriate a 
part only, is the deed of trust, conveying the whole, good 
and valid, as to the part which he bad a right to 
appropriate? 

fi. The proceedings do not clearly shew whether, the Of an endows 
lands in question were formerly the property of Abdoo "ndhided"* 
Soobhan, and after resumption the right to them was^^^^^P^^®"^' 
confirmed in the person of Moohummud Tuqee^ or 
whether he obtained the grant de novo. But it appears 
however from an acknowledgment of Moohummud. 
Tuqee, which is on record, and it may also be collected . 
from the tenor of the question, that Abdoo Soobhan 
was formerly proprietor of the lands, and that after re<^ 
sumption, the right to them was confirmed in the person 
of Moohummud Tuqee, by the ruling power. Upd^r 
these circumstances,, the estate must be considered to 
have belonged to Abdoo Soobhan, deceased ; and to be 
divisible in the first instance among his heirs and their 
representatives, and ultimately between Moohummud' 
Tuqee and Ali Nuqee, who are represented by Koolr 
soom Khanum and Mirza Mehdee. The legal shares 
of the parties are set forth in the subjoined table. The 
appropriation by Moohummud Tuqee of the whole of 
the lands, including the share of his son, to the support 

T 
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of mosques and religious edifices, is not legal or valid ; 
and according to the doctrine of Imam Moohnmmud, 
the appropriation of his own .share even, firom the cir- 
cumstance of it's being undefined, is illegal. Bat ac- 
cording to Aboo Yoosuf, whose opinion is followed in 
this particular by many lawyers, the appropriation of 
his own share is legal ; and the conferring the trust of 
the appropriation on a female, is universally allowed to 
be legd. It is advisable, in this instance, to follow the 
doctrine of Aboo Yoosuf ; and to declare the appropri- 
ation by Moohnnunud Tuqee of his own share, to be 
legal, as well with a view to uphold his disposition, as 
to secure tfie rights of the other heirs, whom he by bis 
act intended to exclude. Supposing the lands never to 
have been the property of Abdoo Soobhan, but to have 
Of an endow- been acquired de novo by Moohummud Tuqee, and sup- 

ment, the ap- ^ . . . , 

propriator not posing it uot to appear, that his wife obtained posses- 
•ion'to^?** sion of them under the deed executed by bim, the ap- 
triutee. propriation, according to the doctrine of Moohummud, 
whose opinion ^n this particular is followed by many 
lawyers, is invalid ; and on this supposition, the pro- 
perty left by Moohummud Tuqee will be distributed 
among his heirs according to their legal shares, which 
are set forth in the subjoined table. If in this case the 
doctrine of Imam Moohummud be followed, and the 
appropriation declared invalid, the heirs will not be 
excluded. If, on the other hand, the doctrine of Aboo 
Yoosuf be followed and the appropriation declared 
valid, the heirs will be excluded. Under all circum- 
stances therefore it is better to adopt the opinion of 
Imam Moohummud. 

Disposition of the property, supposing it to have 
descended from — 

Abdoo Soobhan, deceased: 
Of a son with Son Daughter Daughter 

^vro aug - Moozuffer Hoosein, Misree Khanum^ Hyalee Kbaaom^ 

2 shares. 1 share. 1 abaie. 
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Moozofier Hoosein, deceased: 

Sister Sistec 

Misree Khannm, Hyatee Khananiy 

1 share. r 1 share. 

Misree Khaniim, deceased: 



Sister 


Husband' 


Hyatee Khannm, 


Moohummud Tuqee,* 




2 shares. 

* 


Son. 


Son. ' 


Ali Nuqee, 


Huson UsLuree, 


3 shares. 


3 shares. 



Oftwosltten. 



Of a hnsbaod 
^ith two sons 
and a sister. 



And after the death of Hyatee Khannm — 

Hyatee Khanum^ deceased: 
Husband Sister's Son Sister's Son 

Moohummud Tuqee, Husun Uskuree, Ali Nuqee, 
4 shares. 2 shares. 2 shares. 

Htisun Uskuree, deceased : 
Brother Father 

Ali Nuqee, Moohummud Tuqee, 

5 shares. 

TOTAIi.. 

Ali Nuqee, 5 shares. Moohummud Tuqee, 11 shares. 

Disposition of the property, supposing it not to have 
descended from. Abdoo Soobhan, and Hyatee Khanum 
to survive her busband — 

Moohummud Tuqee, deceased : 
Wife Wife Wife 

Hyatee Khanum, Hinda, Zeinub, 
5* shares. 5 shares. 5 shares. 



Of a hasband 
with tivo sons 
of a sister. - 



Of a father 
with a bro- 
ther. 



Of a son with 
three widows 
and three 
daughters. 



* Moohammad Taqee married two sisters, namely, Hyatee Khanum 
and Misree Khannm, both daughters of Abdoo Soobhan. It may here 
be obs^Ted that although a man is prohibited by Law from marrying 
bis wife's sister, his wile being alife, yet that after her decease he may 
lawfully marry her siater. 
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Sob Dugjiter Du^hter IHrn^jbtet 

AK Xoqee, Kkadeeja, Fatbiia, Ayedu^ 
43 sham. SI dbmres. 21 shares. 21 shares. 
Or coBiTCfted mto cash, the shares of Ae females will 
be tea amas eight gmidas in therapee, and the share 
of Ali X«|ee wiD be fire amas twelre gundas.* 

CASE LXX. 

Q. A mam dies, karinf a widow, a moAer and a 
sister. In dds case how will his estate be distribatedT 




or a arter R. AgreeaUr to the doctrine in cases of increase, 
die estate of the deceased shoidd be made into thirteen 
shares, of which his widow is entitled to three, his sis- 
ter to six, and his mother to foor.f 

CASE LXXL 

Q. A woman dies, leaving as her heirs a daughter, a 
mother, a fSaither and a hudMuid. Under these circum- 
stances to what proportion of the dower of the de- 
ceased woman is her mother entitled t 



• Tkis 15 a siaple example of tke Sevcatk Sale of Distributioii (U\ 
where there is a firartioa reaiaiamf ia the fhaias of two sets fif skaien, 
and OB a coatparisoa betweea the nspcctire BVBbers of the akufUf^ 
they appear to be prime to each oth«. Thas the share of the wiret 
beina: one-eighth, the p iopei tj most be made iato eight shares at letst, 
of which the wires will take amt share; bat sae caaaoC be dividsd 
amoog three without a fractioa, nor caa the serea wanaining shares be 
dirided amon^ the other fire (three daaghters and one son whoae share 
being double is.ctmnted two) claiauiats withoat a fractioa. Bat three 
(the namber of the wives) is prime to fre (tibe namber of the other 
claimants). In soch case the rale is that the one aomber of abMren . be 
maltipled by the other, and the product multiplied into the root of the 
case. Thus: SXS=l5X8s]M. 

t This case aifords an example of the doctriae of the mciease. See 
Prin: Inh: 68 and 90. In the first place the property should hare beea 
made into twelre parts, according to Prin: Inh: 65; the shares of the 
claimants being a fourth, a third and a half. Rut when the widow has 
taken her fourth or three, and when the OKKher has taken bar tUnl or 
Ibar, there will not remain half for the sister; aad the aamber If sraat 
therefore be raised to IS, to enable aU the hein to obtaiii tMriMfectir* 
portUms. 
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B. The entire estate of the deceased woman, whether or a daughter 
consisting of dower or of other property, diould be T father, an/' 
made into thirteen parts, of which her mother is entitled * '*'>«^>"<*- 
to two, her father to two, her husband to three, and her 
daughter to six shares.* 



CASE LXXII. 

Q. A person dies, leaving two daughters begotten by 
himself on a slave girl, who also survives him. In this 
case is the slave girl, who is the mother of those daugh- 
ters, entitled to any portion of the estate ^of her master? 
If so, how will the property be shared among the three 
individuals above-named? 

R. Under these circumstances the female slave hasoftwodangh' 
no right to any share in the estate. Should the above ,^JJiier who" 
question contain a correct exposition of the state of the '^*«* ^? "^^^^ 

« of the deceas- 

family, the property must first be applied to defray the ed proprietor, 
expences of the burial of the deceased, then to the dis- 
charge of his just debts ; and if there remain any surplus, 
it shall, according to the Divine Law, be made into three 
parts, of which two will go to the daughters or one 
share to each, and the remaining one to the residuary 
heir, if there be any. On failure of such residuary, the 
whole property, in virtue of their legal shares and of 
the return, will be vested in the daughters, as is laid 
down in the Law tracts treating of such succession. 
In the Sirajya, — ^'^ Impediments to succession are four; 
1st, servitude, whether it be perfect or imperfect" The 
expressions ^'perfect" indicate absolute slavery, and 
imperfect" indicate Moodubbirs and Mookatibs, and 
those who are mothers of oflbpring. '^ Daughters begot- 
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* Thlf case aifordB another example of the doctrine of the increase. 
See note to case 70. * 



142 Precedents of inheritance. 

ten I^ the deceased take in three cases — half goes to 
one ;only iand two-thirds to two or more."* 

CASE LXXIII. 

Q 1. A woman dies, leaving a sister, a husband, se« 
veral brothers' sons, a paternal uncle's son, and children 
of her other sisters. Under these circumstances, on 
whom, among the persons enumerated, will her property 
devolve on her death ? 



Of nephews, R 1. Her brothers' sons, her paternal uncle's son, 
cousins with a ^nd the children of her other sisters, have no right of 
husband and inheritance while the sister and husband of the deceas- 

sister. 

ed are living. The property therefore must be divided 
into two parts, one-half of which will go to the sister 
and the other to the husband. 



9 

Q 2. The husband dies, leaving only one sister and 
no other sharers or residuaries. On whom will his 
property legally devolve under such circumstances ? 

Of a sister, R 2. As the sister is the only claimant, there being 

heir. * no Other sharer nor residuary, she will take the whole 

property left by her brother, (whether derived to him 

from his wife or otherwise) half in virtue of her legal 

share, and half for the retum.i- 

CASE LXXIV. 

Q. On the death of Gholam Hoosein, his widow be- 
came possessed of his lands in proprietary right She 
died, leaving an uterine sister, and a sister by the same 



* This case exemplifies the doctrine of the return. See Prin: Inh: 9S. 
The legal share of the daughters is only two-thirds of the property, b«t 
there being no other heirs, they take the surplus third, which rerertf fo 
them. 

tSeePrih: Inh: 92. 
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father only. Will the lands, of which she died in pos- 
session, go to the persons above-mentioned, or will they 
devolve on the widow of Gholam floosein's brother or 
tiis brother's sons ; and if so, to what proportions will 
they be entitled? 

R. The widow of Gholam Hoosein having been in Of a half-gi». 

•11 1 1 **' ^y ^® 

possession of the lands as proprietor, they will devolve, same father 
as a mauer of course, on her uterine and half-sister by ^^^^J^ 
the same father, the former of whom will take three 
parts and the latter one.* 

CASE LXXV. 

Q. A man dies, leaving a widow and two daughters. 
What shares of his property will these persons take 
respectively? 

R. The whole property will be divided into sixteen Of a widow 

. ' with two 

shares, of which two shares will go to the widow and daughters. ' 
seven to each of the daughters.f 

* This case exemplifies the doctrine of the retam. See Prin: Inh: 93. 
The property should originally hare been made into six ; the share of 
the half-sister by the same father only being one-sixth with an uterine 
sister, and the legal share of the uterine sister being one-half. See 
Prin: Inh: 23 and 27. But the sixth of that number' (6) is one, and the 
half is three. Consequently by making the entire estate into four parts 
and giving three to the uterine and one to the half-sister, each will 
obtain her proper share. 

t This also is a case in which the doctrine of the return is exemplified. . 
There being one of the heirs not entitled to a return, the calculation has 
been made agreeably to that laid down for the third class of persons 
entitled to sh^e in the return. See Prin: Inh: 94. 

Thus the smallest number into which the estate can be divided, con- 
sistently with ginng the widow (who is not entitled to a retarn; her 
share of the inheritance (which is an eighth) is eight ; but after she has 
taken her share, there remain seren to be divided among the heirs 
entitled to a return, which obviously cannot be done without a fraction. 
In (his case the proportion between the number of those entitled to a 
return and of the number of shares left for them must be ascertained. 
Thus : 2 X '"^7 — I, which giving a Mootubayun or prime result, the num- 
ber eight, into which the estate was originally divided, must be multi- 
plied by the whole of the number of those entitled to a return. Thus: 
8 X 2=* 1 6. It should here be obsenred that neither the husband nor 
wife have any legal claim to the return, and when they are associated 
with other heirs, the surplus rererts exclusively to such hein. 
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CASE LXXVI. 

Q. A person died, leaving a mother, a wife and two 
daughters of his uterine brother. In what proportions 
will his patrimonial property be distributed among the 
claimants above-enumerated T 

Of a widow B. The whole estate of the deceased, ailar defiviimr 
the necessary expences, should be made m me first in-» 
stance into twelve* parts ; — but being a case in which 
the return operates, the twelve parts should be reduced 
to four, to one of which the widow is entitled and the 
modier will take the remaining diree as her legal share, 
and on account of there being no other residuary heir. 
Of broikm* as the return also. The daughters of the utmne bn>- 
wiufa^wkiow ^^ ^^ ^ deceased are enumerated among the distant 
Md a sothar. kindred, and they can never take any share of the pro- 
perty so long as there is a legal diarer. 

CASE LXXVII. 



Q. A person dies, leaving a widow and a daughter, 
the relation of which persons to the deceased is esta- 
Uished. In what proportions will diese two persons 
inherit the property left by himt 

Of a widow R. Hie property of the deceased will be made into 
1^, * ^ eight parts, of which the widow wiU take one, and the 
daughter the remaining seven. TUs is on the supposi- 
tion that the deceased left no residuaiy heirs. In the 
event of there being any persons of this description, the 



* The mother^ share beia; a third by Piia : Ink : S4, and tha widows a 
fburthbf Priatliih: 14, the ptopertj should, by Prin: lab: 6S,baBMds 
into twelTe parts; bat beia^a case of retan, it should be ladvoad to Iha 
sssallest namber of which it is susceptible eouisteatij with givia9<ha 
P«noa ezcladed fioa the retain her share ef the iaheritaaee^ whfoli 
being itt this iastaaoe o a e i b nt h, the pwperty ihoahl ha wall iiin :" 
SeePria: lah: M. r-'T— * 
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daughter will take four shares only, aad the remaining' 
three will be made over tq the residuary heirs.* 

CASE LXXVIII. 

* 

Q. A woman who had a daughter by a former mar- 
riage, purchased some landed property with her own 
money^ and procured the title deeds of it to be made 
put in her own name and thfit of her second husband.- 
She continaed in possession of the property during her 
life-time, and on her death, her second husband having 
tfJ^ea possession, made it over by gift to his seconds 
^^rife, who -on his des^th became seized accordingly. 
The daughter of the first wife and the second wife aro 
90W disputing about the proprietary right to die land. 
Under tbes^ circumstances^ whjych. of them are entitled 
tpit, — and if both, in what proportiona? and had the 
hiisband ^y right to make over to his second wife all 
t^e property, notwithstanding there was a daughter of 
his first wife living? 

R. If the landed propep^y, the title deed for which Property paiw 

- chased by i^ 

was^ madejdut in the name of herself a^d of her hus- woman with, 
ban4 was purchased by th^ woman with her own ^^ ^^^ 
money, such property must be coj^iAeteA eieclusively "^^^^7 ^^^^^ . 
hers; because, it is a maxim in Law that regard is standing the' 
had to the real and not to the nominal state of the l?**!?*^" **^» 

her husband • 

case. According to this supposition the husband had name in the 
no right whatever to make over the property to his se- 
cond wife by pft, and, supposing there to be no other 



* There being a child, the ahaie of the widow is one-eighth, and the 
daughter being the only child, her legal share is half of ^e whole pro- 
perty ; but as neither the wife nor tiie husband are entitled to any re- 
turn, it is requisite that the three surplus shares should rerert to tho 
daughter if there be no other residxuiry heirs. K there be any, they 
of course take the surplus three sham,, and the daughter obtains only 
ber legal share, which is one-Wf or iam parts out of eight See Prio : 
llUi : 94. l%e amaUest number of shana into which the estate can be 
4h3ded, coMMviitly with giTlag the widow her share, is eight 

U 
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Aa^U, OB Ae dntk of Ae first wife (who wais 
die praprMorX kiATe bem Bade into four portioiis, of 

WloMgrf to kcr dao^fater by the fonner 
to her sccoad husband.* 





Wftsfl had three wires. 1^ his first 
FiABcedn) he had a son, named 
■aafd Fynonsa; by his 
davbcr, aaMed Bafaoran, and 
thsRi witt a daashtcr, aased Soopon. After 
hs dcash Ae diachaii (Soofn) of his thiid wife died. 
AE, die sn of Soopo, died bcfiire k^. The 

AM (Dar^ahiaX Aat is to say, the 

of Soofva, is livia^. Rnhni Ali died, 

liiiaa, his sister Fysoonisa, 

Ae daashlcr of MiiisBwiid WasQ's se- 

^ are Irrti^ aboL Csiier ttese cilciimstanees, 

wiH the propotT be distiibsledaBOBg ttent 



c>ae ^1 9M% K. Soppooiar Rakm AM'tahaTe'fied before Mossnm- 
t«9 ijtMjIi saat SoopoB^ the whole ptopetty kft by M obhnminad 
Wasil win he d feaiib« t td iato'serca haadred zmA twen- 
ty^ shares^ of whkh two haadhred aad aerenty-two parts, 



•rihe ictem agivealjiy to UuUldi 
mtiOtd to Am tlie retain. 8te 

listiilMitioii of the property 
<f the penoBs who s«oceaiiTdly 
bj wkkh tlMfr ealenktMMi aay be 




Liiai or TBB riaiLT 
____jbbbb4 Waal, deed— 

IHngnter, 

Soi, 
Daogliier. 

Qa tlie dtfttk <f VeshaoBad Waal Ut hein are bis three wldowi, 
hli thN« dawhlefa aad hii mb. Now the widows get ooe-eightik of the 
afipwij whete theie are ^Odrea, as ia this iastaace. To pre tbem 
StlrahaN^ and at tl» saMS that to give the tos a share doaU» that of 
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the share of Rohm Ali, will go to his widow; one hun- daughter's 

° ' - son, the pro- 

dred and ninety-five parts will go to Mussummaut prietor*s son 
Bohonin, and one hundred and seventy-five parts will before hiT de- 
go to the sister of Ruhm Ali, daughter of Mussummaut ceased sister 

° .11 -m*- *"*d her son. 

Fnhmeeda; and seventy-eight shares to Mussummaut 
Durgahin. Supposing on the other hand Ruhm Ali to 

the daughters without leaying a fraction, it is necessary to find out the 
•maUest number which will giro that result It is obvioas- tiiat eight 
will not, bat as 1 is to 8, so is 15 to 120. Thus the widows will each 
KetUte shares, altogether fifteen shares or one-eighth of 190. The son 
will get forty-two shares, or double that of each of the danghters^ On 
the death of the second and third widows their shaires will go to their 
daughters, who will thns have twenty-six shares each. On the death of 
the first widow her five shares should hare been dirided between her 
mm and daughter in the proportion of two to one; but her whole pro- 
perty consisting of five shares, it is impracticable to distribnte it in thia 
manner without a fraction. A higher number must tiierefore be sought 
As 1 is to 5, so is 6 to SO, of vrhich-the son wiU be entiUed to 90, and tiie 
daughter to 10. On the death of the son his whole property goes 
to his widdw in satisfaction of dower. On the deatfi* of the daughter of 
the third widow,.Jier property should have been divided into foui; perta, 
of which two would go to the daughter of her son, and one to each of 
her halMsters. But, her whole property consisting of twenty-ait 
shares, it is impracticable to distribute it in this manner, without leaving 
a fkaction. A higher number muat therefore be sought. As 1 is to 26 
■o is 6 to 150. Of this numbef BeTenty^^ight shares will go to%the 
grand-daughter, and thirty nine to each of the half-sistprs. But it having 
been found necessary to make an increase with respect to one share, 
It becomes necessary to yicrease all the shares proportionally. Thus : as 
1 is to 120 so is 6 to 720. Thus the share of the widow of Ruhm Ali 
wiU be 42rX + 20*379. The share of Buhorun wiU be90X6-f* 
S9—105, and the share of Fyzoonisa wiU be 21 X6-|rlO + SOaBl75. 
The remaining seventy-eight shares go, as was before stated, to the grand- 
daughter. On this calculation it is supposed, that the distribution did 
not take place until after Ruhm All's death, and that he die^ before bis 
half-sister Soopun, which circumstance (as he himself could not inherit 
from Soopun) precludes his widow from a share of her property. 

But in. the erent of Soopun'i dying before Ruhm Ali, her grand- 
daughter will get half and the remainder wiU be distributed between 
her two half-sisters and her half-brother (Ruhm Ali) in the proportion of 
two to one to the brother ; but Soopun's share consisting of twenty-six, it 
Is plain that this distribution cannot be made without leaving a fraction* 
A higher number must therefore be sought As]isto26soisl2to 
812. Of this number one hundred and fifty-six. shares will go to tiie 
grand-daughter, serenty-eight to the half-brother, and thirty-nine to each 
of the half-sisters. But It is necessary to increase the other shares pro- 
portionaUy. Thus : as 1 is to 190 so (s 12 to 1,440. The share of Ruhm 
Ali andconsequenUy of his widow, will then be 42><iS+404>78a-639. 
The share of Buhorun will be 96XI9+29«>^1. The share of Fyaoonisa 
wiU be 21X12-f-204-S0»Sll. The remaining one hundred and filty-six 
nhares go, as was before stated, to the grand-daughter. 

The above is not a rery scientific process, and would In roost instaneef 
larolve greater troubte than a recourse to the prescribed rqleSj for exain* 
pies of which see the following cases asud their annotatiooi. 
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haye died after Mnssammaut Soopun, the property \ril 

be distrilmted into one thousand four hundred aond forty 

shares, of which six hundred and twenty-two parts, Ae 

share of Rnhm Ali, will go to his widow, in the ev^it 

of so much having been assigned in dower; three famr- 

Aiidif tk0 SOB dred and eleven parts will go to the daughter of Mu&^ 

^j^jj^,^ summaut Fuhmeeda; three hundred and fifty-one parts 

tcr mad ber ^^ g^ ^ Mussummaut Buhorun, and one hundred and 

fifty-six parts to Mussummaut Dui:gahin, the daughter 

of Qasim Ali, son of Soopun. 



CASE LXXX. 

Q. A pn^rietor of a landed estate dies, leaving a 
son, a daughter, and a half-brother by the same father 
only. After his death the son also dies childless ; and 
the daughter, during the life-time of her paternal half- 
uncle, takes possession of the entire estate. Is she, 
under these circumstances, entitled to the whole, or U> 
what part? 

OfftdMgii- R. Under these circumstances, the share of th^ 
od iiDcie^ daughter is two-fliirds, and that of her paternal half- 
iwc^dtui? ™^^ one-third, that is to say, the property will be dis- 
butioiL tributed into three parts, of which two will go to the 

former, and one to the latter as residuaty heir.^ 



Thb IS a snaple example of &e doctrine of Vetted Inkeritaaoe (tee 
i: Vest: Inh: M, 97, 99> At Uie distribotiiMi whkh sftioold hxn 
taken place on the death of the original proprietor, his brother (tee Pnn: 
Inh: 21) was not entitled to any part of the property left by Urn, there 
being a aon. His property shonld then have been made into three parts, 
of which his son was entitled to two and his danghter tQ one. On the 
A death of the son, his two shares shoold be ooMpared with the auabor of 

^ ahaies into which it is reqnirite to make his estate, whiiA is in this ease 

two, the sistei^s share (see Prin: Inh: S3) h^ one moiety, said the elher 
Moiety going to the paternal half-oncle (brother of the origiiial proprfetsr) 
as lesidnary heir, iwo and two are cenooidant, but the mennnie ef tiiie 
nnaber of shares being half or only one, the mnUipUcalaQB diiestsJ in 
Prin: 99 is of oovne needless. 
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CASE LXXXI. 

Q. A woman died, leaving as her heirs four dangh- 
ters, one son, and a husband. The son died previously 
to any distribution of the property, leaving his foar 
sisters and his father. tJnder these circumstances^ how 
mSt the sorviving heirs, being ^le husband and four 
daughters, share the property? 

R. According to law, if the whole property belonged c«m of a son, 
to the deceased woman, it should, in the first instance, ten and a " 

have been applied to her funeral expences ; then to the fc«»^<^t t^ 

'«_."■ i» <■ •*'*' dymg De- 

payment of her legacies out of a third of the re- fore tke dit^ 

sidue, and after such payment, if there remained any ^^^**®"' 

surplus, it should have been made into eight shares, of 

which four should go to her husband, and the remaining 

•four to her four daughters or one share to each of 

them.* 

CASE LXXXII. 

Q. 1. A person dies, having divided his estate equally 
between bis son and daughter, during his life-time : af- 
terwards the son dies, leaving liis sister and a vnfe. 
Under these circumstances, will his sister inherit ; and 
what share of his property ? 

R. 1. According to Law, the estate of the second of a sister 
deceased, that is to say, of the son, will be made into ^^*^»dow. 

• At the disflrttmtioB, wldob ikottld have taken plaee on tiie death Of 
the original proprietor, her heirs being her hosband, her son and liMir 
danghters, her property should liave been made into eight parts, of 
which the hoiband was entitled to two shares, ber son to two, and her 
four danghters to the remaining four shares or one share each. 

At the distribution which ^uld have taken place on the death of 
the son, his sole heir was his lather, who was entiUed to take his two 
shares which he inherited ftom bis mother, without making any pro?i« 
sion for his sisters out of it. ' 

Consequently the property should be made into eight parts, of wJiich 
\ the husband will take four, that is to say, two which he inherited from 
Jiis wife, and the other two from his son, and the daughters the remain, 
ing four or one share each, which they inherited £rom their mother. 



. I 
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four shares, of which . one will go to the widow and the 
remaining three to the sister of the deceased. 

Q. 2. Supposing the first person to have died, with- 
out having made any division of his estate, leaving a 
son and daughter, and the son to die subsequently, 
leaving a wife, the property still remaining undivided ; 
how much of the property will devolve on the son's 
wife, and how much on the daughter? 

Of a dangbter R. 2. In the first instance, the property of the first 
widow, the deceased will be made into three shares, of which two 
•on ^y^ *^ belonged to the son and one to the daughter. After- 
his father, wards of the four shares belonging to the. second de- 
ceased (the two shares of the son having been raised 
to four) three will go to his sister and one to his wife. 
Therefore, the whole estate of the first deceased shoulfl 
be made into six parts, of which one should be award- 
ed to the widow of his son, and five to his daughter. 

• 

Q. 3. Supposing the wife of the second deceased to 
have had a daughter by her husband, which daughter 
died at the age of five years. Under these circum- 
stances, to what proportion of the property will such 
daughter be entitled? and after her death, on whom 
will her share devolve ? 



Of a daughter R. 3. Under the circumstances stated, the property 
^dow * the" ^^ ^^ ^st deceased will be made into three shares, of 
son dying rab-^hich the son will take two and the daughter one; and 

seoiientlv to 

the father, but on the death of the son his two shares will be raised to 

daughter ^^S^^y ^^ which one will go to his widow, four to his 

who is also daughter, and three to his sister ; and on the death of 

the daughter, the four shares appertaining to her will 

devolve on her mother. The whole estate of the first 

deceased, therefore, should be made into twelve parts. 
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of which five should be awarded to the widow of his 
son and sey^i to his daughter.* 

CASE LXXXIII. 

Q. A person dies^ leaving his wife A^ three sons B,C 
and D^ and three daughters E^F^ (by his wife A)and 6 
by another wife. After his death, and before the pro- 
perty is distributed, his widow A, two of his sons B and 
C, and one of his daughters 6, successively die. The 

* Tliefe questiom alord Tery easy examples of cases of Tested inhe- 
ritance. 

At the first distribatioiiy the estate should hare been divided into 
three parts, to gire the son twice as much as the daughter. At the 
leoond disteibntion the estate of the son should hare been made into 
four parts, the share of the wife being one fourth. But, being a case of 
Tested inheritance, the proportion must be ascertained between the num- 
ber to which tiie deceased son was entitled and the number into which 
it is necessary to dlride the estate. Thus: 9X^^34, which agreeing in 
% the rule is (see Prin: Vest: Inh: 99) that the number of the shares of 
the original diTisioo (aggregate and indiridua]) be multiplied by half 
Che number of the portions of -the second class of heirs, and these last by 
half the number of shares to which the deceased was entitled, (which 
being in this case only one, multiplication is needless.) Thus: 3X2s=6, 
of which the widow wiU take one and the daughter ft, according to this 
table: 

PaoposiTDs SXSa«a6. 
A B 

Son, Daughter, 

4. 2. 

Son 4. 
C B 

Son's widow, Sister, 

1. S. 

So also, in the third question, at the second distribution, the estate 
of the son should haTe been made into eight, the share of the widow 
being one-eighth and of the daughter one-hal^ but 3 and 8 also agree in 
9, and agroMbly to the Principle quoted in illustration of the answer to 
the former question, S must be multiplied by 4. Thus: S ^ 4s 13, of 
which the son's sister takes 7,4 in right of her fitther and S in right of 
her brother, the sob*s daughter 4 as her legal share of half, and the son's 
widow 1 as her legal share of one-eig^th. On the third distribution the 
whole estate of the daughter goes to the mother, and the sister's share 
is not increased : according to Sus table. 

PaopoBiTus SX^^IS* 





A 




B 




Son, 




Daughter, 


• 


S. 


A 

Son 8. 


4. 


B 




D 


C 


Sister, 




Daughter, 


Widow, 


3. 




4. 


1. 



im 
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sanriTing beiis theiefoie are D, E aad F. In vshaX, 
mmniiery and in what proportions, will the property o{ 
the original proprietor be distributed among them? 



o^'a vt- R. It wiU be made into one thousand seven hundred 
and twenty-eight shares^ of which O will get eight hnn- 



das^ter* ud jy^j j^j sixty-four shares, and E and F four hundred 
of sBockfT and thirty-two each. The following table wiU exhibit 
the manner in which the surviving heirs succeed to tho 



two 



interests vested in them bv the death of their relations, 
tke dam^rter who died subsequently to the original proprietor, but 
^^^V^Jj!" previously to the distribution being carried intg effect 



Of tkrf^ SOBS 
with tlirp« 
da«^tei9&iid 
a widow. 



A. 

9. 



& 
14. 
112. 



72x 

C. D. E. F. 

14. 14. 7. 7. 

112. 112. S& 5& 

3a& 39& ie&' l^ 



6. 

7.= 



72. 



Of tiDC* 

witktwo 



Of twop^ 
tkmwMi 



OrtliNtim 
with lw« lU*. 



B. 
2. 

la 



c 
ia(K 



D. 

s 
96a 



C. D. E. F. 

2. 2. 1. 1. 

la la 9. 9- 

&i. 51. 27. V. 

B. 

Deceased. 

». B. P. 

& 1. 1. 

laO. 65. 6^ 

C. 

■Deceased. 

E. F. 

1. L 

190. 190. 



6. 

0.= 



0, 



«. 



6. 
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G, 

Deceased. 




D. 


E. 


F. 


84. 


42. 

TOTAL. 


42- 

1 


b. 


£. 


F. 


864. 


432. 


4^* 



Ofabair4)r9- 
ther and half- 
sisters. 



CASE LXXXIV. 



Q. A i>erson dies^ leaving two sons, who are uterine 
brothers, and who divide the paternal estate equally, 
each retaining possession of his own share. Some 



* This ctLBe affords a good illastration to the rale respecting the sac- 
cession to Tested interests. With a riew to distribute the property of 
the propo0i(«s, in the first instance, recourse must be had to the Third 
Prin: of Dist: (77). For the widow having a right to one-eighth, it is 
erident that the property cannot be made into less than eight shares ; 
but besides her diere are nine claimants, one son being counted as two 
dnnghters, and after her eighth is withdrawn, it is obnous that the re- 
maiming seven shares cannot be distriboted among the nine claimants, 
withoot a fraction. It consequenUy becomes necessary to find the pro- 
portioB between the sharers and the shares, which appears to be, Uiat 
they are divisible by an unit only, or, that they are, what is termed, 
M99hibmfMm or prime. Thus : 7:-=9— 2 and 2 X S«7 — 1, in which case the 
rale Is, that tiie number of sharers must be multiplied into the total 
number of shares. Thus: 9 X S^:l, the product required. 

Among the second class of sharers, the first rale of distribution applies. 
The stepdaughter gets nothing, and by making the property into 8, (the 
number of sharers, a male being counted for two females,) it may be dis- 
tributed without a fraction. But as the property of the widow was 
not distributed at the time of her death, it is necessary to find out 
the extent of the rested interest to which each heir is entitled: it is 
requisite tliat the proportion be ascertained between the aggregate of 
their shares and the amount to which the widow was entitled at the 
preceding distribution, which is found to be 9. Thus : 8s9 — 1. These 
numbers therefore are divisible by an unit only or are Jfoofv&syitii, in 
which case the rale is (See Prin: Vest Inh: 98) that the aggregate and 
the indlTidual shares of the first class should be multiplied by the 
aggregate of the khares of the second class. Thus : 72><8sb576, and 
14X8«llSf u^ 7XS«96, after which the individual shares of the 
second class must be multiplied by the amount to which the widow was 
entitled at the preceding distribution. Thus: 2X<^»IB and lX9e:9. 

Among the tliird class of sharers also, the fint rale of distribution 
applies for the same reasons; and in order to ascertain the extent of tbe 
Tasted interaftof each heir, the same process most be had recoil to. 
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years subsequent to the division of the inheritanee the 
younger son dies, leaving a widow and four daagfat^s. 
The widowy on the death of her husband, takes posses- 
sion of his property, which she retains for several years, 
and no distribution of her husband s property took 
place during her life-time. Of the deceased's daughters 
' three are married and one continues unmarried. After- 
wards the widow dies ; but four or five years prior to 
her death her husband*s brother and his son and grand- 
son took possession of the property left by her husband 
and retained the exclusive enjoyment of it It does not 
appear whether the possession was obtained forcibly 
or by the consent of the widow. All the four daughters 
are still living, and one of them now lays claim to a 
fourth part of the property left by her deceased father, 
bringing her action against her elder sister, who is the 
wife of her uncle's son, against h^ Uncle's son, and 



•Jk—tm 



Thus B the deceaflfd had 112 shares at the first diatriWUoiif and IS at 
the second, — total, Itt ; bnt the aggregate of the shaicnts of the present 
class is 6. The proportion between these two namben is, that they 
agree in 8, or are, as it is termed^. M09hmnfiq or eompoiit. Tims: 4'X 
21slgo-— 4 and 4»G— 2, in which case the nUe is (See Priai Vesi& 
Inh : 99) that the aggregate and individual shaves ol* the first class and 
the individual shares of the second class (as predoiced by the pseeecU 
ing results,) should be multiplied by half the sum of the shaiee of tbe 
third class. Thus : 67GX S=sl72d, and 1 1 3 X l^t'%^ and »6 X S^^lSSy 
and 18X3^=^4, and 9>C3»^7, after whioh the indtyidual shaies of tlM 
third class must be multiplied by half the amount to which B was entit- 
led at the preceding distribution. Thus: the half of ISO ia SS| ami 
66X2«130, and 66x1-=^^* 

Among the fourth class also the same ruks apply^ Thus C tlie d»* 
ceased had 3SG at the first distribution, 54 at the second, and ISS at tha 
third. Total 620 but 4X 130«::520, and the proportien is^ that th^ 
agree in 4, or are, as it is termed, MootuiakkU or eeneordaat, in wUcb 
case the rule is (See Prin: Vest: Inh: 99) that the aggiegate and iadi- 
Tidual shares of the first class, and the individual shuet of the aaeosA 
and the third classes, slieuld be multiplied by a fourth of the aaoi «r 
the shares of the fourth class. But one being the fourth of 4, amhipii- 
cation is needless — after which the individual shares of tho fewtk elaan 
must be multiplied by a fourth of the amount to which G waa entitM 
at the preceding distribution. Urns the fourth of 6S6 to 1M» and 19» 
X 2=a260, and 130 X 1»130. 

O dying, of her 168 shares her half-brother wiU take S4, a»d Iwr hilA 
sisters will take 42 each. Thus the survivor O will recoiTo Si^-fM 
+ lSO-f M4-3g6«:864, and E will receive 434* l«0*^66«^)-fr-f 
ia8aB432y and F will receive 42 4- 130 + 66 -f 27-4- 16S»4aaL 
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against his grand-son, wlio ar^ in possession. Accord-* 
ing to the Moohqnunadan liaw^ is the claimant entitled 
to a fourth part of h^r parents' property or to ony pro- 
portion less than a fourth ? and supposing her to have 
the right, is it fit that^ she being married, the action 
idiould be brought in her name, or in that of her 
husband? 

R. The original division of the estate between the Of a bioUier 
two brothers was correct and proper. Now that dis- ^^ f*^ ^^ 
putes have arisen regarding the succession, the property daughtew^Uie 

o « M m ^ widow dyiagp 

of the deceased brother must be parcelled out in legal before the 
portions among the heirs, and for this purpose must ^^'''»^®"' 
be made into ninety-six shares, of which seventy-six 
will be allowed to the four daughters and twenty to 
*the brother, and the share of each daughter, whether 
manried or unmarried, will be nineteen. Consequently 
the claimant is entitled to nineteen out of ninety-six 
shares. It is a matter of no consequence whether the 
present possessors obtained the property by fair or by 
foul means ; as the law recognizes no proprietary right 
for which some title cannot be shewn, such as acquisi- 
tion by gift or the like, which does not here appear to 
have existed and such possession cannot bar the clai- 
mant's ri^t. The husband of the claimant cannot suit by a mar- 
under any pretence interfere in urging the claim prefer- "^ ^om^n. 
red by her to her parents' property, the'proprietary right 
to which is solely vested in herself.* 

ft 

^ Tku U a ease of Tested inheritaiice. The diritioii of the deceased 
brother's estate origimdly should htLve been by 24, according to Prin: Inh: 
66, but as the widow died before distribution, the number of shares to 
which she died entiUed should be compared with the number of her 
heirs. Her shares amounted to S and her heirs' to 4, but these being 
compared' give a M9otubmpm or prime result, in which case the rule is 
(see Prin: Vest: lah: 98) that the number of shares into which the pro- 
perty should first have been distributed be multiplied by the number 
of the heira of the deceased. Thus: %i X 4s>g6, of which number the 
(daughters succeed to 64 or two-thirds^ in virtue of their own rigl)t,of 
inheritance, and to 18 or one-eighth, in right of succession tp Ihtir 
ifolher* 
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CASE LXXXV. 

Q. A person dies, leaying two wives, four sons ud 
two daughters; bot the distribation of his estate did ndt 
take effect nntfl after the death of his two wives and 
one of his danghten. By his first wife he had only one 
son, and by his second wife he had one son and two 
daughters — ^his other two sons were the offspring of 
aaotfier woman. The death of the first wife occurred 
befiHe that of the second, and the death of the second 
before that of the daughter, who left a husband. Under 
these circumstances, into how many shares is the estate 
to be made, and to what proportions of it will die 
claimants be entitled respectivelyt 

(Juht^o *^** R. In the first place the property of the deceased is 

daughtenuid to be made into eighty shares, T>f which one^igfath or 

ten shares wiU go to the widows, and they will talie five 

each. The male issue will take a diare double that of 

the female. Thus the sons will get fourteen shares 

each and the daughters seven each. On the death of 

the first widow her only son will be the sole heir to her 

Of a son with property. The half-brethren by the same fiatther only, 

step-MDs. ^^ excluded from participation. On the death of the 

second widow her five shares (being multiplied by tbe 

number of shares into which they must be distributed) 

will be increased to twenty, of which her son will take 

ten and her daughters five each, and the shares of the 

preceding results will be multiplied by four, the number 

of sharers of the present class. Thus the share of the 

son on the death of the first widow : 5x4^30, and so with 

the shares of the sons and daughters on the death of the 

father: 14X4=56 (son^s share); 7x4=28 (daughter's 

Of « husband share), and the total number of shares 80x4=820. On the 

]^*^*» »^^^^**"*' death of the daughter her property, which consists of 

Airty-three shares, will be made into one hundred and 

ninety-eight, of which her husband wiU be entitled t» one- 
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half or ninety-nine, and the other half will go to her 
whole-brother and her whole-sister in the proportion^f a 
double share to the male. Thus the former will receive 
sixtyrsix and the latter thirty-three shares. The half- 
brothers will be excluded from the participation. The of two wi?e«, 
preceding results must again be multiplied by six, the \^\ ^^ *^® 
number of shares of the present class. Thus : 10X&=60, two daagrhten 
and 6x6-80, and 20x6-120, and 56x6-886, and 28x6= ^d'^Jw'oTol 
168, and 28x6-168, and 820X6=1920, and of this the ^y apothcr 

marriage ; the 

son by the first wife will receive 886 r 120=456, the son two wives and 
by the second wife 836+60+6ft=462, the daughter by SaujStew dy- 
the second wife 168+80+88-281. The two other »« «"cccs- 
surviving brothers will be entitled to' three hundred latter 'leavin; 
and thirty-six shares each, and the husband will take * '^""*^^' 
ninety-nine, as above stated.* 



* Anoiig the first class of sharers an example is exhibited of the 
fifth Principle of Distribatioii. The share of the two widows is oae- 
dghth by law, consequenfly the property most be made int6 eight shares 
at . least and eight mast be assomed as the root of the case ; bat be- 
sides them there are ten other claimants (one son always coonting ibr 
two daoghters.) Here it will be obserred that there remains a fractional 
division in the aUotments of both the wives and the children, for ono 
share cannot be giren to Uie two wives withont a fraction, and after their 
•ahare is taken away the remaining seren cannot be distributed among 
the other ten claimants withont a fraction. In this case, (after flnd&g 
the proportion between the wires and their shares and th^ children and 
their sbares (both of which prove to be Moohihaij/mn or prime), it is requi- 
site to find the proportion between the numbers of the sharers respectively, 
which proves to be MoaMakkH or concordant^ in oti^er words the smaller 
nnmber exactly measures the greater. Thus : S >C5slO when the ml^ is 
(see Fifth Prim of Oist: 79) that the greater number be multiplied i^to 
the root of the case. Thus: 8>^l0a60. On the death of the first 
wife, her son being her only heir, no ditision takes place. On the 
death of the seoond wife (to conform tp the role that a male shall have 
a portion double that of a female) her property must be made Ihto 
Ibur shares, but being a case of vested inheritance, the. pfoportion 
^ust be ascertained between the number of shares to which she was 
entitled at the first distribution and the number into which her property 
4s made on her decease. These two nn^beis, 4 and 5, are prifue or are 
divisible by an unit only, no third number measuring them both ; in which 
ease the rule is (See Prin : Vest: Inh : 98) that the shares (aggregate and 
Individual of the ofeceding rsf ult) be multiplied by the aggregate of 
the shares into which the property of the last deceased Is made. Thus: 
S0X4»S20, andftX4=»20, an4|4X'*==d^ and7X4«->9d, and the 
individual shares of the present class be multiplied by the ntunber of 
nhares to which the deceased was entitled at the fomer distribiftion. 
Vhas: 9>cff'»10| and IX ^^9' ^^ ^ third division, on the death 
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CASE LXXXVL 
Q. 1. A person dieg, leaying as his heirs, a widow; 



a son and two daughters. Subsequently one of the 
daughters died, leaving no children, and next the widow 
of the proprietor died, llie son of the proprietor them 
died, leaving a widow and a son, lastly his gnuMUsom 
died. Under these circumstances, how, according to the 
Moohummudan Law, will the survivors (the daughter 
and the widow of the son of the original proprietor) 
share his property ; no distribution having taken place 
during the life-time of the deceased persons above^eaur 
merated? 

Of m widow, R, 1, There are only surviving a danriiter of the 
and a son ; onginal propnetor and a widow of his son ; the pro- 

dau5ht^*ithc P®*^ ^'^ ^^ ^** ^^*"^ "^ °^^"^ "^ ^""^ shares, of 
widow, the which the widow of the son will take two and the 

aon (leaving a , , , ,, . . , 

widow and daughter the remaining one : because, when the origi- 

uJuy^tb^"^ nal proprietor died, he left a widow, a son and two 

grand-son daughters as his heirs. The widow's share was on^ 

dying. ^^ ^ eighth of his property and the remainder belonged to 

his son and daughters, in the proportion of two shares 

for the male and one for the female ; in other words, the 

son had a right to one-half and the daughters to the 

other half or a quarter each. On the death of one of 

the daughters, who left no issue, her share was to be 

mftde into three parts, of which two appertained to her 

brother^ and the remaining one to her sister ; and, after 

the death of the widow of the original proprieU^, her 



of the dauf hter, to confoim to the rales that a husband shaH have a 
moiety where there are no children, and fbaC a male shaU have donhle 
the portion of a female, her property most be made into six shares 
at least, but, being a case of vested inhcvitance, -the same prooem 
■ must be obserred as in the last case. The result of the lumpaiisua «f 
the numbers will be the same, for SS and • are prime. Tbns : $X 
5>.$3_S and S=?a— 2 and «=-S— 1. On nmltipUcation aoooidliig toths 
preceding rule the sum will be found to be 19S0. That the pnetdiaf 
reioh SSO X O^lt'S^* 
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legal share was to hare been made into three parts^ of 
which her son would take two and the surviving daagfa- 
ter one ; and of the share of the son of the original pro^ 
prietor, which, he should have inherited from his sister> 
and mother, one*eighth will at his death go to his widow 
and the remainder to his son. On the death of his son, 
who was grand-son of the original proprietor^ his whole 
prop er ty will be vested in his Another, because she is 
entitled to one-third as her legal share, and to the re- 
ftiafning two as the return. Under this distribution, two- 
thirds of the property of the original proprietor will 
devolve on the widow of his son and the remainiilg one 
on his daughter.* It is laid down in the Sirajyya,-^ 

1l !<■ <■ I II ■■■— ^i^i^ II. I II I ■ ■ ■ 

* In this case of Vested Inheritance, the result must be arrived at by 
the following talcnlation : — 

At the F&st Distribution the property should hare been made into 
thirty-two parts, (the heirs being a widow, a son and two daughters^ 
And the namber eight not being dinsible among the claimants without « 
fraction) agreeably to the Third Principle of Distribution (77); of which 
parts the widow should hare got 4, the son 14, and the daughters 7 each. 

At the Second Distribution, on the death of one of the daughters, tha 
keirt being her mother, brother and sister, her property should hare been 
made^ agreeably to the Third Principle of Distribution, into eighteen partM, 
Qhe number six, into which it was necessary to make the estate, to gira 
ua mothet her idxth, not being divisible among the claimants without a 
fraction) of which the mother was entitled to three, the brother to ten, and 
the sister to fire; but this being a cate of Vested Inheritance, it becomes 
aeeetsary to compare the number of shares which the daughter had at 
tier death with the number of shares into which her estate should ba 
made. Thui: 7x^»IS — 4> <^ 4a«7-- 3, and 3^=4—1, which giving a 
Jfsslv^yini or prime result, the rule is (see Prin: Vest: Inh: 98,) that ^ 

the aggregate and indlTidnal shares of the First Distribution must ba 
krultiplied by the aggregate of the shares of the Second Distribution. 
Hius: SSXiS=-i570, and 4X id«7S,and 14X18==252, and 7 Xl8«126, 
hind the indWidual sh4res of the second class must be multiplied by the 
amcmnt to which tha danghter was entitled at the preceding disteibo- 
tioB. Thusi t X7— SI, and 10 X 7=70, and 5 X 7>»a5. 

At the Third Distribution, on the death of the mother, her property 
khould hatre been made, agreeably to the First Principle of Distribution, 
into three parts, of whish her son was entitled to fwo and her surviving 
danghter to one— but, being a case of Vested Inheritance, it becomes 
necessary to Compare the number of shares which the mother had at her 
death with the number of shares into which her estate should be made. 
Her shares, according to the preceding results, amounted to 98— on tha 
^Irst Distribution 7S, and on the Second 21, and the estate now should 
be ttade into three. Thus: SX 31 «b93, which giTM a Jtfeofntf oJIfUI or 
concordant result, showing that the numbers agree in 3, in which ease 
the rule is (ia« Prin: Vest: Inh: 99,) that th6 aggregate and indiTidaai 
fehares of th* linl diftifibutioii be multiplied by a thivd of tha agigitgato 
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Amtkmity for '< Wives take in two cases : a fonrtfa goes to one or 

,^i^^^Hp,yiffff BK>re on . failure of children^ and son's childTen, how 

low soever; and an eighth with children or son's chil- 

dieUy in any degree of descent" So also on the subject 

FortlMdavgli- of the daughter's claim to inheritance, — *^ Daughterf 

^"^ begotten by the deceased take in three cases ; half goes 

to one only, and two-thirds to two or more; and, if 

there be a son, the male has the share of two females, 

and he makes them residuaries." So also the same 

Fw tke tb. authority treating of a sister's right of inheritance, — " If 

there be brothers by the same father and mother, the 

male has the portion of two females ; and the females 

become residuaries through him by reason of their 

equality in the degree of relation to the deceased;" and 



of the shares of the Third I>istnbatioii; bot the third of the aggregate 
in this case l>eiag only oiio, maltipUcatioii k cf ooiuse aeedless, and the 
BiBety-threo shares which were the propcitj of tho mother at her death, 
■mst be dirided between her sod and daaghter, the former getting a 
doable share or 69, and the latter SI. l%is last result Is obtained by 
mnU^lying the* share of the son and dan^ter (9 and 1) by SI or a third 
of the number (9S) to which the widow was entitled. 

At the Fourth Distiibntion, on the death of the son, his property shoiild 
hare been made agreeably to the First PloBciite of Distfibatioii, into 
eight parts, of whidi his widow was entitled to 1, and his son to 7, but 
b^ng a case of Vested Inheritance, it beeomet necessary to compare the 
nnmber of shares which the son had at his death with the number of 
shares into which his estate should be made. His shares, accordmg to 
the preceding results, amounted to S84 (at the First Distribution a&2, at 
the Second 79, and at &e Third CS,) and the estate now should be madtf 
into eight Thus: 8 X48«mSS4, which gives a Mo^tudaUdi or concordant 
result, showing that the numbers agree in 8; in which case the rule it 
(see Pria: Vest: Inh! 99,) that the aggregate and indiridnal shares of tks 
preceding distribution be multiplied by an eighth of the aggregate of 
the shares of the Fourth Distribution; but fte ei|^th of the hggregale 
in this case being only one, nmltiplicatioo is oC oonrse needless, and tte 
S84 shares which were the property of the son, at his death must be 
divided betwin^n his widow and his son, the fonner getting ooe-eigklfc 
or 48 shares, and tlie remaining SS6 shares deTolYing on his son. lUi 
last result is obtained by multiplying the share ai the son and widow (7 
and 1) by 48 or an eighth of the number (884^ to which the son of the 
original proprietor was entided. 

At the Fifth Distribution, on the death of the grand-son, his SS6 aharei 
should have gone to his mother. The widow of the son would thus hsTt 
had S84 ; but the surriring dau^ter of the original proprietor inherited 
Drum her fiither, sister and mother 19t shares. 

At the inal Distribution therefore the property should be amide isto ' 
870 putiy of whieh two4hirds or 884 should belong to the widow af 
ti|a sen^ and M M t h i id erl W to the daughter of the uriginal piufdHoc 
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on the subject of a mother's claim of inheritance it is 
stated,—" The mother takes in three cases ; a sixth ^^^ "^ 
with ^a child, or a son's child, even in the lowest degree, 
or with two brothers and sisters or more, by whichever 
side they are related ; and a third of the whole on failure 
of those just mentioned;" audit is laid down in the 
same book of Law on the subject of the return, — ^* The 
return is the converse of the increase; and it takes ^<^'*^ '«'■»• 
place in what remains above the shares of thpse enti- 
tled to them, when there is no legal claimant of it : this 
surplus is then returned to the sharers according to their 
rights." 

CASE LXXXVII. 

Q. A person dies, leaving a widow, a brother, a sister, 
his widow's mother and his widow's brother. The widow 
dies before the distribution. In this case, which of the 
survivors are entitled to inherit the estate of the de- 
ceased, and in what proportions? 

R. In this case, all the persons enumerated in the Of a brother 
above question will be entitled to share the inhe- ^th widow's 
ritance. The estate should be made into twelve shares, ^^^^^ ^^ 

' brother, the 

of which the brother of the deceased will be entitled to widow baTing 
six, his sister to three, his widow's mother to one and uird^lu^. 
bis widow's brother to two.* ^"• 

* Hm property in the firtt place most be made into four shares, the 
claimaats being, on the death of the proprietor, his widow and his brother 
and sister. This is the least number out of which the widow could get 
her share (one-foQrth)i She receires one ; the brother two, and the sister 
one. On the death of the widow her property will be made into three 
shares, the least number ont of which the widow's mother conld get her 
share (one-third). But according to the mle in cases of rested inheritance, 
ber share (1) will be compared with the number of the division (3), 
and being found to be prime or dirisible by an unit only (see Prin: Vest: 
Inb: OBX the aggregate and indiridual shares of the first class will be 
■mltiplied by Uie aggregate of the shares of the second — ^thus: 
'4XS»1>> •Bd 1X>*>> •nd 2>CS««. After which the shares of the 
pvesent class ahoold be multiplied by tiie number to which the widow 
WW entitled it the fonaerdiftiibotta} bat that minbeK being only oae^ 
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CASE LXXXVIII. 

Q. The proprietor of a certain estate dies, leaving 
two sons and fonr daughters by two different wives, 
one of whom survives him. After his death one of his 
sons, begotten on his first wife, dies, leaving three sons. 
The surviving son of the original proprietor, with his 
four sisters, who are by the same mother and father, 
and the three sons of his late half-brother, and his own 
mother, being nine in number, are the surviving clai- 
mants to the estate. Under these circumstances, accord- 
ing to Law, in what portions^ will his property be inhe- 
rited by the nine individuals aforesaid? 

Of a son, four R. In this case the property of the deceased ances- 
wWowwBd* ^^' ^^ ^ made into one hundred and ninety-two 
three sodb of shares, agreeably to the Law of vested iniieritance> of 

another son, 

who died be- which twcuty-four shares will go to his surviving wi- 
butionT ^^' ^oyi^ forty-two to his son who is still living, twenty-one 
to each of his four daughters and fourteen to each of 
his three grand-sons, being the sons of his son who died 
subsequently to his death and previously to the distri- 
bution.* 

CASE LXXXI3L 

Q. The proprietor of half a dwelling-house and other 
property, inherited from his ancestor, dies, leaving 

thd mnltipKcation is needless. Thns of the wtrale number 19, the brotter 
of the original proprietor wiU get 6, his sister 8, his widow*B motlwr 1 and 
his widow's brother 2. 

* In this case of rested inheritance the property should agreeab^ to 
the Third Principle of Distribution (77) hayejbeen made into M parts 
to satisfy all the claimants who were entiUed to share on the death of 
the ancestor ; as in the first instance It dioold hare been made into 
^ight parts (the widow's share being an eighth^ and as wh«i the wi^EpW 
received her share, there remained only seven to be difided among tho 
remaining eight claimants (one male counting as two females]^ fiip^ 
on the death of one of the sons, his sixteen sluues being con^iam v^ 
the number of his heirs or three, and proving prime, tho'naiiUier oTtho 
original division should be multiplied by the whole mimhex of iSmVtKfaA 
iet of heirs. Thus; 64^ Ssl92. See Prin; Ve«t; Iiih;ML ^ 
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three sons and a daughter. Before any division of 
the patrimonial property has taken place one of the 
sons dies, leaving a widow besides his two brothers 
and his sister. Under these circnmstances to what 
proportions of the property will the sundvors be entitled 
to sacceed respectively? 

R. According to the Principles of Vested Inheritances of two soni^ 

the whole of the property left by the ancestor ni^t ^^JJ^j'^'; 

be made into seventy portions, out of which each ofdowofano- 

ihe sons will be entitled to twenty-six, the daughter to ^^ ^o^e 

thirteen and the deceased son's widow to five shares.* **»« distribu- 
tion. 

CASE XC. 

Q. A person dies, leaving an only daughter. A, who 
subsequently dies, leaving a son, B, and husband, C, 
her surviving. The husband then dies, leaving as his 
heirs a widow,. D, the son B, above-mentioned, begot- 



* To arrive at this result it must first be ascertained to what propor* 
tions the three sons and the daughter would have been entitled, had the 
inheritance been distributed on thfe death of the ancestor; and as a 
male is entitled to double the share of a female, it follows that the pro- 
perty, to be distributed without leaving a fraction, must be made into 
seven parts, of which the deceased brother's portion would have been 
two shares. When he dies, his share is to be distributed among Jiis two 
brothers, his sister and his widow. But the widow's share, legally, where 
there are no children, is one-fourth, and therefore the smallest number of 
portions into which the deceased's two shares can be made is four. 
Now after the widow's ahare has been taken away there will only remain 
three to be divided among five (the sharers are called five, though in 
leality only three, one male counting as two females,) and the distributioB 
obviously cannot take place without a ftaction ; in which case the rule if 
to seaich for the proportion between tiie sharers and the shares which if 
found to ibe MooiMbmftm or prime, or divisible by an unit only, which 
gives the Third Principle of Distribution (77)i Thus : 43=6—1. The rule 
in the Third Principle is that the number of sharers be multlpUed into 
the root of the case. Thus: 4X^"*30, which result, were it not a case 
of vested inheritance, would foinish the number from which the several 
shares were to be extracted, but this being the case, the proportion bo- 
tween that result and the number ]of the deceased's former shares muit 
be ascertained, which will be ionad to be concordant Thus : 2XlChs20, in 
which case the rule (see Prin : Vest : Inh : 90) is that the aggregate 
and individual shares of the preceding distribution be multiplied ^ 
Hie measure of the number of shares into which it is neosssaiy lo fliakt 
Ike estate at the second distribution. Tbot: 7Xi<M*T0,£cc 



• 
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ten. 



toiOD Us foimer wife, another §on, E, by the wife wkf 
tmrmred him, and four daughters, F, 6, H, I, also by 
die s ur viv in g wife— die estate not having been distii^ 
buled during his life-time. In this case how will the 
prcqierty left by the deceased ancestor be shared amongr 
these individuals? 



Of a hMbttd R. Under the circumstances stated, the p iop er i y will 
J^^JJ2^. he made into two hundred and fifty-six parts, of whidr 
iBg befbn tke two hundred and six shares will go to the son of the 
and iMTiaga first Wife, fourteen to the son of the wife who survived 
tkCT^'^uKi ^^ husband,, eight to the widow and tlie remaining 
fowt daock. twenty-eight to the four daughters en seven shares to 
each.* 

CAS£ XCI. 

Q. A person (A) dies, leaving a widow B, three 
sisters C, D and E, and F, the son of bis paternal 

* In this ease of rested inheritanca the soljoiiied table may tend t» 
iUvftiate tiM order of saccession: — 

paopotnoi. 

A 4><64»Sff^ 

C >XM«64. B 9X^^^9t. 

C lXS4«>B=ei. 

I H O F E D B 

7 7 7 7 14 S I4^B»M. 

At the distribatioii whkh should hare taken place on the death of A,^ 
the property mast hare been made into at least four parts, to give ker 
hnsband one-fourth. Then, at the distribntion which should have taken 
place on his death, the property belonging to him should bare been 
made into at least eight parts, to giro his wife oon-eighth ; but when she 
has taken her eighth, as the remaining heirs cannot get their portions 
without a IractioD, and as on a comparison of the number of them with 
that of the shares reserved for them, it gives a prime result^ the numberof 
the original division, see Third Prin: of Dist: ^7\ mast be moitiplied by 
the number of such heirs which is eight, one male counting for two fe- 
males. Thus: 8 X 8=M. Then, according to the Law of vested inhe- 
ritances, the number to which the deceasMl was entitled at the First 
Distribution being compared vrith the number into which it is necessaiy 
to make the second, and being found to be prime, the rule is (see Pria: 
Vest: Inh: 98), that the aggregate and individual numbers of the firrtdi- 
▼ision be multiplied by Uie whole of the second, according to which 
process, the son by the first wife will get 906 shares; 19S at the fo« 
and 14 at tha second distribnton. 



a 



Preadenti of inheritanee. 1 109 

uncle. Subsequently to his death one of his dstefs,^ D, 
dies, leaving a daughter 6, during the life-time of the 
persons above named. Afterwards £ dies, leaving a 
dau^ter H. Under these circumstances, according to 
Jaw, how will the property of the original proprietor be 
distributed among the survivors? 

R. Under the circumstances above stated, after the Of a widow, 
performance of his ( A's) funeral ceremony and burial and a patera 
without superfluity of expence, yet without deficiency, ^* l*^®' * f 
the satisfaction of his just debts, and the payment of his the sisters dy* 
legacies out of a third of what remains after his debts j^f mBtriba. 
are paid, the residue of the property left by A, accord- J^®°» ®**j^ 
ing to the Law of Vested Inheritance, will be made daughter. 
into thirty-six parts, of which nine shares will go to B, 
fifteen shares to C, three to F, four to 6 and the re- 
maining five to H.* 



*Iii the first instance the property shoald ha^e been made into twelve 
parts, the portion of the widow being one-fonrth and of the sisters two- 
tlilrds ; and in this case the rale iMing that the division be made by 
twelre (See Prin: Inh: 14, 24 and 65.) Rut eight, which is two-thirda 
of twelve, cannot be distributed among the three sisters without a frac- 
tion, and three is prime to eight. Consequently in conformity to the 
Third Principle of Distribution (77) the number of the original division 
should be multiplied by the number of sharers who cannot get their 
portions without a fraction. Thus : 19 X ^^^% which must be distributed 
in the following manner : — 

B C D £ F 
9 S S 8 S 

On the death of D, the number to which she was entiUed at the for- 
mer distribution (8) and the number into which it is necessary to make 
her estate (4% being MoottdakkU or eoncordant, no further process is ne- 
cessary, and her eight shares will be distributed thus y— 

CEO 
2 2 4 

So also on the death of £, by the same rule, of her ten shares, her 
daughter H will get one moiety and her sister C the other. 
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CHAPTER II. 

PRECEDENTS OF SAUL 

CASE I. 

Q. Certain lands are the joint property of sereraT 
individaal^. One of the joint proprietors, withoat tiie 
consent of the rest^ executes a deed in favor of a stran* 
ger, transferring to him a part of his right and interest 
in the said joint property, without making any specific 
cation of the boundaries ; the deed merely redting that 
the lands so transferred ajpe his sole jMoperty. la thig 
case is the deed valid? 

t>iffeTeiice be- R. If the deed, purporting to t]unsf(»r to another ibe 
tw|5«n the le- acknowledger's right to a part of his intei^est in a joint 
of sale and undivided estate* be a deed of gift, it will not be valid 
according to Law^ without a specificatipixof the bound- 
aries, because an undefined gift is illegal: but, if it be 
a deed of sale, it will be valid; for,^ to this species of 
contract, partnership, indefiniteness and want of con- 
sent on the part of the joint proprietors, and non-spe- 
cification of the boundaries, are no ol]gections. The 
sale, therefbre, must unquestionably be maintained as 
valid and binding. 

CASE II. 

Q. A person having rented a small piece of ground, 
and having built a house, and planted trees thereon, 
dies, leaving two sons, a wife, and a mother. On ld§ 
death, and during the life-time of the mother (the pro- 
perty being undivided), his wife and his sons sell every 
thing on the premises. Is the sale good, under .these 
circumstances? or is the mother entitled to inherit any 
portion of her son's property? and if so, to whatpro- 



gift. 



^ 
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perdons are the above mentioned persons severally 
entitled^ of the deceased's property ? 

m 

R. If some of the heirs sell the undivided property A sale of un- 
in the question, the contract will be binding ^rt^^t^^^ 



as far as regards their own shares. But any coheir, »??*»»»* ^« 

- , . . , , wUcr, but not 

who was not a party to the sale, is entitled to recover against a 
his portion of the inheritance, his right not being de- conSact^**'* 
feated by their act* 

CASE IIL 

Q« A person, during his life-time, having made his 
landed property into three equal parts, sold olie part to 
each of his wives in satisfaction of their respective 
dowers. Part of the property so sold was parcelled 
^, and part continued undefined. Afterwards the son 
of the seller's second wife, having succeeded by inheri- 
tance to the share sold to his mother, sold such share 
to his own wife in satisfaction of her dower. The 
lands so sold, however, remained ostensibly in his pos- 
session and under his manitgement Is such sale valid 
according to Law, notwithstanding the want of proof as 
to ^ purchaser's seisin and possession? 

R. The validity of a contract of sale is not depen- Neither in. 
dant on the immediate seizin of the purchaser, nor is mediate tei- ' 

^ ' nn nor diTui- 

it at all affected by the property sold being undivided, on essential 
The sale therefore, by the .original proprietor, of his ^ ^^' 
landed property in three equal portions to his three 
wives is valid, although some part of the portions wad 
not defined. The son of the seller's second wife sue- 



* There is a distinetioB betwerji ikt case of a sale, and of a idft in th« 
Moohammodan Law. Had the property in the case in question been 
disposed of by gift. Instead of by sale, the transaction could not have 
been npheld as valid, because, in the former case, seizin is necessary, 
which cannot take place, where the pttticnlar share or shares to h^ diA* 
poied of, ax9 not distinctly sep«nled aad defined* 
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ceeded to his mother's share by inheritance, and thl^ 
sale by him of such share to his own wife, in satiafac- ' 
tion of her dower, is also valid, although he remained 
seized and possessed of the same sabseqnent tathe 
sale. The purchaser is at liberty to make seizin thereof, 
at any time she may think proper.* 

CASE IV. 

Q. Zeyd sells his dwelling house, and the lands 
thereunto annexed, to Omar, stipulating for the som of 
two thousand rupees as the price of the property sold, to 
which Omar agrees, and pays to Zeyd twenty-five rupees, 
as earnest money, promising to pay the remainder of the 
purchase money on a certain date, when the deed of 
sale was formaUy to be drawn out SSeyd, being satis- 
fied with these conditions, relinquishes the property to 
Omar, who takes possession accordingly, and places his 
own people on the premises. Under these circumstan- 
ces is the sale complete? is either of the parties at 
liberty to retract? or is Omar compellable to pay the 
whole of the purchase money? 

Ciicnmiun. R. Under the circumstances stated the sale is com-» 
wWch a Mde i« P^®^ 5 neither party is at liberty to retract; and the 
complete and money is due from the purchaser. According to the 
Hidaya, — Sale is completed by tender and acceptance 
when both terms are expressed in the past tense, as if 
one party should say, " I have sold;" and the other 
should say '^I have bought." It is to be observed 
that, in like manner, a sale is established by any other 
words expressive of the same meaning ; as if either of 
the parties for instance should say, " I am contented 
with the price," or " I have given you this article for a 

-* ■ — ^- 

* The doctrine maintained in this u corroborated hj what wif JM 
down in the two preceding cases. 



^ 
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certain pri^/' or ''take this article for a certain price/: 
When the dedaration and acceptance are absolutely 
expressed withont any stipulation, the sale becomes 
binding, and neither party has the power of retracting.* 
A sale is valid either for ready money or for a future 
payment, provided the period be fixed-f So also in the 

Kunzooduqaiq, — ^'^ A sale is a barter of one pi^^P^rty Definition of 
for ailother by the mutual consent of the parties ; it is sale, 
completed by declaration and acceptance, and i^ valid 
either for ready money or for a future payment'' 

CASE V. 

Q. A person, by means of an agent, makes a sale, to 
bis own son, of his real property, and executes a deed 
of sale thereof, in due form, properly sealed and at- 
tested. He, afterwards, by means of a de^ of gift^ 
makes a present to his son of the purchase money. He 
himself (the father) retains possession of the property 
on account of the minority of his son, and keeps by 
him both the deed of sale and the deed of gift. After 
the deed of sale (which did not specify any condition) 
had been completely executed, but before it was deli- 
vered to the purchaser, the seller became desirous of 
annulling it, alleging that he had executed it on the. 
faith of a condition which had been infringed ; and on 
claim being made in a Court of Justice, he declared the 
deed to have been executed subject to the condition 
alluded to, in corroboration of which assertion he urged 
the fact of his having continued in possession of the 
property sold and of his not having delivered up the 



*The purduMer mny howeTW retnMsC in case of a defect or of the 
property purchaaed not haring been inspected. See Prin: of Sale SI 
and My and tlie HUoyo, toI. 9d« pa^e S6S. It may be obaerred that 
according to the docti^ of Shafei^ the parties hare an option of retract- 
ing until the breaking np of the aaeembly in which the contract wai 
totmed^ But thia opinion haa been ovennled.— *Atd. 

t See PriK of 3ale 12 and 18. 
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deed of sale, i^tating that ibe condition upon which it 
was executed, had been violated by the mother of the 
purchaser, and that, therefore, the sale in question was 
invalid. Under these circumstances, is such sale legal 
and valid or otherwise ? 

Of sale by a ^ jf ^^ father of the minor appointed a person to 

father to his , , . , i . • 

minor son. make the sale on his part, and that agent, m the pre- 
sence of the father, declared that he had, in pursuance 
of his agency, sold certain property to the ison, and the 
father expressed his consent to the declaration, the sale 
A sole with ^n \^ valid. If such was not the case, or if the sale 
coDdiUoDs is was accompanied by a condition at variance with the 
void. nature of such contract, it will be null and void. Ac- 

AuthoriUes. cording to the Foosoohi'Imadeeya and the FaasooUi- 
Oostoorooshee, — '^ When a person commissions ano- 
ther to act as agent for him, in selling his property to 
his minor son, or as agent to pordiase it for his minor 
son, the contract is not valid, unless the father be pre- 
sent and consent" So also in the 'Hidaya, — ^**The 
insertion of any condition, which is not a necessaiy 
result of the contract, and in which there is an advan- 
tage either to the buyer or to the sdler, or to the sub- 
ject of the sale (if capable of enjoying an advantage), 
renders the contract invalid.'^* It remains for the 



* See Prin : of Sale 16. The principle on wbick Uds nOe is foimded 
is the prevention of nsorious contracts and tiie occnrrence of strife, after 
the completion of the bargain. One eTaaple given in Uie Hidaym is 
the 8«Je of a slave, with a stipulation on iJle patt of the aelUr, tluU llif 
purchaser shall emancipate him. Here the condiUon invalidates the 
contract, because the purchaser ia tntjeoted to loM without an •f ulv»- 
lent The advantage, in this instance, is intended for the slave -who U 
the sul^ect of the sale. Rut it is otherwise where the conditfon, aftho' 
not a necessary result of the contract, is not intended to coaler advan- 
tage on either party, or on any particular individual, as whtn a person 
9e\lB an animal to another, on condition that the porchaaer ahaU sail it 
again. In this instance strife could not enaue, becanae a* paiticolar 
individual could prefer a claim against the purchaser. Vide IfMif, 
vol. a, page 4-10. Consequently in the ^^se died, if it af penaed hi 
f vidence that the father^ when he made the sale to hia aoa, anaeKed la 
the contract a condition, calculated solely for hia own mdw9aU§9^ fha 
sale must have been held to be null and void. 
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Court to investigate and decide, whether the sale re>- 
ferred to^ was made in the manner first stated, which' 
would establish its validity, or in the manner subse- 
quently stated, whidi would render it null and void. 
But the wording of the deed is the same as that which 
is generally used in similar transactions of purchase 
Mid sale, and it does not appear from it that there ex* 
Isted any condition repu^ant to the particular contract 
in. question. 

CASE VI. 

Q. A woman having a minor son, who has no other 
guardian or protector but herself, sells a, small portion 
of his landed property t6 realize funds for the purpose 
of instituting a suit to recover their j6int estate, (in 
which she ultimately obtained judgment in her favour) 
and executes a deed of sale with the joint signature of 
herself and son. Under these circumstances is the 
deed so signed^ and the sale founded thereon, valid or 
otherwise? 

tL The guardianship of a mother* does not extend to Sale by a 

., mother of her 

the exercise of any right over the property of her minor minor son's 
son. Therefore a sale by her of any portion of her P'®P«»*y- 
minor son's immoveable property is totally illegal and 
inadmissible.t 



* The MMM qiMisUoQ hmriiifc been pTOpoonded, on the nintli of the saibe 
BontK and year, to another Mooflee who was officiating for the estabUsif. 
ed Law OfJIcer, he replied that a mother was not competent to make a 
iale of ber adnor ioo'b lands, even under the probable expeoUtipn of 
benefit accming therefrom ; but that, as the minor had signed the deed 
4f sale, his consent was proved, and that, if he possessed sudicient dis- 
cretion to understand a negoUation of purchase and sale, such sale 
would be valid, on condition of it's being approved by his father, or 
the executor of his fiitber, or his patem^ grand -father, or the ruling 
authority. This opinion, however, was not applicable to the case in 
^ettion, the arinor nol having any i«eh guardian at the time of the 0al#. 

f The mother's guardianship extends only to the right of custody 
during infancy, and to disposal in inAnfage ; but this last only in case of 
there being no paternal lelatiobA Th* ri|^t over the- property of waidf 
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CASE VII. 

Q. A person sells his portion of a maternal estate, 
specifying the number of shares, and acknowledges the 
sale, admitting that he had received the full value of 
the property sold. The purchaser also makes a decla- 
ration as to the validity of the transaction, and they 
both jointly prefer a claim against the coheirs of the 
seller to obtain possession of the property sold, with a 
view to the fulfilment of the contract. The defendants, 
in the suit which was preferred for this purpose, 
acknowledge the right of the seller. Under these cir- 
cumstances is the sale legal and valid, and is the 
purchaser entitled to possession under it, or is the 
circumstance of the property not having been divided 
among the coheirs, sufficient to invalidate the contract 
Supposing that the seller having admitted in his written 
claim above alluded to, that he had made the sale and 
received the purchase money, should, by entering into 
a combination with the defendants (one of whom is his 
grand-mother and the others his maternal aunts), with- 
draw his claim, will such retractation annul the right 
of the other claimant, that is to say, the purchaser? 



H^widf d\"h^' R. The sale in question is in every respect valid and 

cfiandcd pro- binding according to Law. The non-division of the 

subsequent property is not a disqualifying circumstance ; according 

letractatioiL to the Shurh-i-viqaya,—" The sale of ten out of a bun- 

dred shares is allowable." So also according to the 

Hidaya, — ^* If a person purchase ten shares (of a house 

o> bath) containing one hundred shares, it is vahd iii 

the opinion of all our Doctors.'' The retractation of the 



is vested in the following guardians only, in the order enumerated : — The 
father, the guardian appointed by the father, the paternal gnuid-fiither, 
the guardian appointed by the paternal giand-fiUher, and laftly the ralins 
power. See Frin: Guar: and Min: 6 and S. 
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claim by the seller, after having acknowledged the salei 
and the receipt of the full valae^ cannot in any manner 
invalidate the right of the purchaser; according tp the 
Hidaya, — '^ When a person possessing sanity of mind 
and arrived at the age of maturity^ makes an acknow- 
ledgment of a right, such acknowledgment is binding 
upon him." Under these circumstances, therefore, the 
purchaser is entitled to possession of the share sold. 

CASE VIII. 

Q. A person sells his dwelling house to another, and 
receives the price from the purchaser. He also executes* 
and makes over to the purchaser a deed of sale for the 
same, attested by four witnesses. But the seller did 
not sign the instrument; the seal of the Cau'zee was 
not affixed, nor was it registered, nor was the date of 
the month or year inserted. The seller now raises 
objections to the transaction, and, six months after the 
execution of the deed, sues the purchaser for rent 
Under these circumstances, in virtue of the deed afore- 
said, is the transaction valid or not? 

R. The sale is completed by tender and acceptance infomudity ia 
having passed between the seller and the purchaser, ^^i Titiate^ 
Besides the purchaser paid the price to the seUer, and '^®> ^^®^* 

wiM coin* 

the seller received it, without hesitation. Under these piete. 
circumstances the objection of the seller can have no 
weight in law. The seller has nothing to do with a 
third person claiming the right of pre-emption, i9ho 
may sue the purchaser.* The deed of sale bearing no 
date, seal or registry, is undoubtedly informal^ but that 



* In this ease the seller pleaded that the sale was Toid, from the cir- 
cumstance of his having no power to sell to the purchaser and therebjr 
deprive a third person of his right of pre-emption ; but it was held that 
Ikis plea was unavailing, as between the seUer and purchaser. 
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eircmAstance does not vitiate the sale itself.^ THe 
seDer's claim for rent due previously to the sale wiU 
hold good. 

CASE IX. 

Q. A Moosnlmaun executes two succeitsiye deeds of 
sale IB favour of his wife, and continues in possession 
of all his property for the space of nine years, subse- 
quent to the execution of such deeds, during which 
time he did not make* out a formal deed of sale with 
the Kazee's attestation, as was promised in the former 
deeds. Under these circumstances, does the property, 
of which mention was made in the deeds of sale, belong 
to his widow, or is it to be taken as the estate of the 
deceased, and di^sible as such among his other heirs f 

Uncertainty R. It appears from the deeds of sale tiiat the husband 

at to the 8ttb- », «. .^. . ^« ^ ^^ 

ject of sale tK>ld to his Wife, lu exchange for the sum of fifteen 
thousand rupees, of her claim of dower, aH the land^ 
aud houses specified in the deeds, his household pro- 
perty, every thing that he acquired by inheritance, toge- 
ther with all the property that he might be possessed of 
up to the day of sale^ Now the conditions of this con- 
tract are invalid, and it is null and void, because ths 
property sold is not specified, and uncertainty legally 
vitiates a contract of salcf The heirs of the seller 
are therefore at liberty to set aside the contract. Th^ 
sale would not be necessarily invalid by reason of th^ 
deed not having been officially attested by the Kazee,X 
nor by the fact of the seller having continued in pos- 
session for the period of nine years subsequent to the 
execution of the deed.§ On the annulment of the sale. 



* See Prin : ClaioiB, &e. S. 
t Prin: Sale IS. | Prin: GhOms S. f Prin : Sals II 



Titiates the 
contract 
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his property^ after the satislbction of his debts, will be 
distributed among his helr& 

CASE X. 

<2. A Moosalmann disposes of all his property to 
his wife by a Beea Mokasa.* In the deed of convey- 
ance there is, among other property) a landed estate, 
which, before the execution of the deed of Beea Mokasa, 
had been farmed by the proprietor to a stranger, for the 
term of six years, the proprietor receiving an advance 
of rent amounting to four thousand five hundred and 
one rupees. Now under these circumstances and sup- 
posing the purchaser by the Beea Mokasa never to have 
got possession, under that deed, of the estate that was 
farmed out, is the deed valid or not ? 

R. Under the circumstances stated, according to Law, in m Beea Mo^ 
the estates, whether one, two ot more, that were speci- ate possession 
fied in the deed of Beea Mokasa, will pass and be con- "*** necessary, 
veyed in virtue of the deed, notwithstanding that th^ 
p erson who executed that deed m^j have fanned thexo 
out for a term of six years, before the execution of th^ 
deed ; and according to the above contract, the purcha* 
^er (that is to say the wife) will be proprietor of the 
estate. As, in a contract of Beea Mokasa, the Law does 
not require seizin and possession, the deed of Beea 
Mokasa will be legally valid, although the purchaser 
may be out of posseasioji for several years.t 



* Bua Mtikua ot barter is dafined to be Uie exchange of property for 
property. It is aaia in omi sha|^ aad pnrcliasa in another shape. Nei- 
ther of these pan be absolately tanned a mle. See Hamilton's Hidaya, 
▼oL t, paf^ tl. 

t It may be preaamed, silthoii^ not distinctly mentioned in the ques- 
tion or opinion, that thia was a caa9 of dower between the hnaband and 
wife, the fonner assigning to the latter an estate in lieu of the dower he 
kad stipnlalad to ptiy bor. The tmnsaati^n in this case resembled a 
Hika-kU-Iwwz, or g&(t for a consideratioii* 8ea note to case 18, page 96. 
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CASE XI. 

Q. If a man dariiig his life-time niake a Bye-&i2-to^^ 
or conditional sale to another of his property, liar a 
term of ten years, is the widow of the mortgager, after 
his death, before the expiration of the term fixed, and 
without having fulfilled the conditions of the contract, 
at liberty to make an absolute sale of such property to 
a third person? 

Of IB abM- R. Such sale is legally valid, but its operation is sus- 
eonditionai pended on* the pleasure of the conditional purchaser^ 
"^^ He may give it efiect if he pleases, but he cannot annul 

it It depends also on the pleasure of the absolute 
purchaser. If he pleases he may wait until the expira- 
tion of the term, o^ he may inmiediately return, to the 
conditional purchaser, the money borrowed firom him, 
having recourse, if necessary, to a judicial decision to 
set aside the conditional sale ; because the efiTects of a 
conditional sale and a pledge are legally the same : and 
if a pawner sell a pledge, without the permission of the 
pawnee, the sale is valid, but the effect of the sale is 
suspended on the pleasure of the pawnee. The purr 
chaser also is at liberty to wait until the redemption of 
the pledge, or to cause its redemption by an appeal to, 
a judicial tribunal. Authority firom the Viqaya,— 
** A sale by a pawner of his pledge should be suspended 
on the pleasure of the pawnee, and the sale takes 
effect if the pawnee agree, or if the debt be discharged; 
in the former of which cases the price is to be deposited 
in lieu of the pledge sold. According to the correct 
opinion, the pawnee has no power of cancelling the 
sale, but the purchaser is at liberty either to wait until 
the article be redeemed or to cause its redemption by 
appeal to a judicial tribunal/' Also in the KhoUua 
The law of cited from the Futtvas of NujfModeen Nusfee. " The 
pUes^to *cwi- J^J^s that apply to a pledge apply equally to a JBy«-W-^ 
ditionai sales, ^f^ff^ ^^ conditional sale." 



I 
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CASE XH. 

.<' 4}^ A liii9bandr»'his last illness^ five days before his 
dealb, disf^Qsed ef his property by sale to one of hid 
wives. -Is the sale under such circnmstances available 

teLawT 

'. '. ... .. '■ 

. R. The validity of a death-bed sale to one heir de- of a death- 
pends on the consent of the deceased person*s other ^<*'\^8?^« ^® 

•^ *^ an neir. 

heirs. If they express their sanction to the sale the 
contract is legal and binding ; otherwise it is null and 
void, as is laid Aovnt in the Khizanutool Mooftieen, — 
^ A person being on his death-bed sells a certain part 
of his estate to t>ne of his heirs; he lives about five 
days afterwards, and then dies. Subsequently to his 
deaths if his remaining heirs do not give their consent. 
to the sale, it is rendered null and void."* 

CASE XIIL 

Q. A man being involved in debt, made over by gift 
to his wife, without satisfying his creditors, all his pro- 
perty, real and personal, without specification, in ex- 
change for her dower, which she remitted in conside- 
ration of the gift The property so given continued in 
the joint use and occupancy of the donor and donee, 
who had apparently the same interests therein. The 
husband is still alive ;. under these circumstances is the 
debt of dower due to the wtfe entitled to satisfaction 
in preference to the claims of the other creditors, who 
are strangers ? 

R. According to Law,.the dower of the wife is a debt. Specification 
and stands on an equal footing with the just claims ^f^g^jJ^J^ite^La 
other creditors ; either description of debt being entitled ui contracts 

of exchange. 

: *ThereaMnof tki»it,thatln a dMtli-bedaickness, amanisnotsdp* 
poaed to posMM the- jexcliime right; oter his property, as the dainii of 
tfM hein then begia ttriMftame im inehioAfe existence. . . 
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to prior satisfaction : and a debtor is at liberty to 
titffy one claim in preference to another, or to 
aoy part of his property in liquidation of the ddbt of 
any particular ^editor. On this principle it would b9 
lawftd for the husband to discharge the debt due on 
account of his wife's dower^ before satisfying the claims 
of the other creditors who are strangen ; and it would 
also be allowable in him to make a gift of his immove* 
aUe property in exchange of the dower, which tcaft« 
BactlOB would be nominally a gift> tboogk virtually a 
aale« But in this case the amount of the dowet due 
dots not appear to have been specified, nor the site and 
boondaiies of the immoveable property. The Law how* 
ever lequires specification in all contracts of exchaaget 
and this bdng indispensable,* the deed of muiual gift^ 
which is in this ease destitate of it, in not vaUd and 
binding. Independently of this objection, taking the 
transaction in the light of a gift, there does not appear 
to have been, on the part of the donee» auch smia aS' 
the Law requires* 

CASE XIV. 

Q. 1. If a person sell his own property, togeAer with 
the property of another, by one contract, witiiout ^ 
foing how much at the price received is oppoi^ed to lb 
own, and how much to the other person's property, ii 
suck contract, which is unauthoriied as fiEir as regards 
the property of the oAer person, to be held valid aadi 
binding or otherwise? 

Rviei ia ease R. 1. The Sale of a person's own phip e fty, alzed np 
^MiSIT^th that of another, without defining Ibe leqieoliva 

( ^- - T-T~"-Mri I i - f- • III! '* *' ' '1 " iri ii.^ti 

* This ft iodispeniiable because (See Pria : Sale tS) it it le qaiti tetfcat, 
la aU ^oDtratU af Ikitaatart, taoh certalair thaold aalii,at la f itti ad e 
OiapoatibiUty of aU fatare coaUatiga at to Um laoaainy of tkt 
tlagpaftiet. 
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prioM attaetied im Meh, admits of tmo predieamentei longiBg to the 
in oae caaa tks sellmr may have, disposed of the proper-r ^ 



tjr #f «noth«r persea together with his own* represent 
ting it as entirely belonging^ to htniiself. In this. case,, 
when the lawful proprietiMr appears^ the purchaser will 
fee entitled to receive back from the seller so mvcb.of 
Ae price as may be equivalent to that part of the prch 
perty sold which may be proved to belong to the clai^ 
mant, and the contract will hold good as far as regards^ 
the remainder of the property sold; because an estab-** 
fished cjaim to part does not affect the V4lidity of ih^ 
whole transaction. The eotire purchase i3 cq[)posed t^ 
the entiice sale, and the cpmpMOiiejat parts of the price 
paid to the ctmponeni pacts <^ the property sejUL {i| 
the other case, be may. hare disposed pf anqthiEi^ pei>. 
•Ma's property together wsth bis own^ each pr9Sf^ijr 
avowedly belonging to another individual^ lvitb0at J^e 
consent (though for hi» ben:: fit,) and withc^t jacking 
any distinction as to the price, in which case the sale 
is unauthorised, as4 the rule is that its validity is sus- 
pended on the censent of the proprietor^ who is at 
liherty either to confirm the sale or to annul it, as far 
m leffande bis wm property; but to the e;iUent;iof the 
eeller'e Aare^ this 4^ontract will be valid ^and htsding 
e^painst hfua^ 

^ Q. 2. A person being deeply involved in debt, s^Hb^ 
the whole of his property to his wife in exchange for 
her debt of dower, thereby entirely excluding his. ctid^i- 
tors from all hope of ever realizing their demands 
against him. Under these circumstances, is. such sale 
legal and valid. ? 

R. 2. If the individual in question was afBicted with q^ ^^, ^^ 
a mortal disease at the time he made the sale of all bis a debtor mad» 
property to his wife in lieu of her debt of dowerx:tfae 
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sale is inyaiid ; because a peTson^ under sach circimistaii« 
ces, is not entitled to make a partial liquidation of fau 
debts^ satisfying some creditors at the expenee of oAers. 
Ad<i in health. Bat, if be was in health, and of souQd disposing mind 
at the time of the sale, it will be valid, because, not- 
withstanding the fact of his being deeply involved in 
debt, he has, under such circumstances, fuU doniinion 
over his own property. .. 

CASE XV, 

Q. A woman dies, having transferred ber landed 
property to a stranger by a deed of sale. Ten years 
after her death, her nephew comes forward and claims 
the property sold by her, in right of inheritance. It 
appears from the evidence of two of the witnesses wh<) 
attested the deed of sale, that the woman, when she 
executed it, was non compos mentis. Under these 
circumstances, what is the Lawt 

Sale by a noil ^ Sales made by sick persons on their d^ath-beds, 

son^vSd. ^^* ^^ ^ ^^^ "^^^^ *^y ^^ ^®* *"* f^ possciwion of 
their mental faculties, are invalid according to law; but 

the heirs and creditors of the seller are not competent 

to resume the property sold, without returning the 

price that may have been paid. Until they do sOy tfm 

TouJ of pS/*' P^^^P®^^ ^^^^ ^1 ^^°iain as a pledge in the possessioa 
chaser. of the purchaser. 
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CHAPTER HI. 

r 

PRECEDENTS OF PRE-EMPTION. 
CASE I. 

Q. Certain lands are sold, and the person, who claims 
the right of preemption to them, lives at a great dis- 
tance from the spot, as does his agent. About seven 
or eight months after the sale, the agent, becoming 
acquainted with the occurrence, writes to the purchaser, 
forwarding to him the amount of the purchase money, 
and he also writes to the seller. By this means another 
month elapses, at the end of which period he briugs his 
claim into a C!ourt of Justice. Is the claim of pre- 
emption admissible under the circumstances stated? 

B. In this case it appears that the claimaat to the Fonns to be 
right of pre-emption was at a considerable distance, ^^j^^T^^ *° 
and that his agent was also far removed from the place emption. 
at which the sale was negotiated; that seven or eight 
months after the transaction, the agent of the claimant, 
hearing of the sale of the lands to which the claim of 
pre-emption is now adduced, wrote letters to the seller 
and purchaser, and forwarded, to the latter, the amount 
of the purchase money paid by him, and that one 
month afterwards he adduced his claim in Court 
Such claim is legally admissible, because the affirmation 
by witness and immediate claim are required to be made 
on knowledge of the sale, and in this case it appears 
that the agent made claim immediately on hearing of the 
transaction, seven or eight months after it occurred ; as- 
serting his claim in writing and transmitting the amount 
of the purchase money. . If, in the course of doing so^ 
another month elapsed, the right to pre-emption cannot 
|hereby be annulled. He is therefore at liberty to 
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bring his claim into a Court of Justice. The legaf 
forms to be observed in asserting the right of pre- 
emption are immediate claim followed by aflbmation 
by witness, which consists in the party going upon the 
lands, the right of pre-emption to which he claims, at 
to the seller or purchaser (whichever of them has pos- 
session of the lands), and saying that he ia a daimaat 
of pre-emptioii, that be has already asserted his cbini,. 
and that he continues to do sa; at the same time caUiBg 
witnesses to the fact of his making the claiuL Ha may 
also depute an agent, provided he is at a. eonsiderabU 
distance and cannot aflford personal attendance ;. and, if 
unable to depute an agent, he may eommumcate with 
the seller or purchafer by letter ; and if unable ta du 
either, his right of preemption stiU temains, and he 
may bring it forward v/henever he has it in his power 
to attend for the purpose. If, on immediate claim and 
affirmation by witness being made, the purchases or 
seller deliver up the lands to the olaimaait, Aere wtt 
be no occasion for applying to a Court of Justioa; but 
if they decline doing so, they should be pubceeded 
against within the period of one month. If the chimnnt 
neglect to sue for his rig^t witiiin that period, his daim 
is inadmissible, according to ImmmMoc Juimmud . 'Ehi^ 
tenets of some modem authorities use in confiumity wilb 
this opinion, and the commentator on the Viqaya has 
adopted it But, according to Aboo Hane^a, thers k 
no limitation of time for bringing the claim into a Cowl 
of Justice, and it is admissible if brought forward tn 
any moderate period though exceeding one mootb; 
Such doctrine is conformable to the opinion hM by 
the more ancient authorities, and the author of i^ 
Hidaya has followed it In the case in questUHit faow-^ 
ever, the right is not affected even accotding to tfaa- 
doctrine of Imam Moohummud^ because the inmith 
elapsed while the claimant was in pfogness ^f itfgfaHt 
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Mi kann^iat^ . ^a4m- His claim^ consequently^ is 
legally admissible, though preferred after the expiration 
•f one month. The following are the authorities for 
the above dootrine: Shurki Yiqaya, — "A person should 9/ *'**,*"^*' 

,.,. ^ ... ,, diate claim. 

assert his claufli of pre-emption m the assembly (before 
ft breaks up) where he hears of the sale, using language 
that is unambiguous, such as ''I have claimed pre- 
fiBlption, or the like^ or I am a daimer of pre-emption, 
or I claim it" According to Kcorkliee, the liberty to 
daim the right <tf pre-emption remains until the assem- 
bly breaks up ; but according to other Doctors the right 
is lost, if silence be observed, even for a short time 
after the receipt of the intelligence of the sale. Such 
is the mtening of the tenn tulb-i mowagibut or imme^ 
diate daim, which is so called, to shew the necessity 
of extreme despatch. He should next call persons to 
witness on the pranisesy or else m the presence of him mation by 
(whether seller or purchaser) who h^ possession of ^^®''* 
them, and should say — ''such an one has purchased 
this property and I have a right of pre-emption, to 
which I have laid daim and I still ckum it Bear 
witness tiierafore to the fact" This is the mode of 
affinnation by witness. It should be remembered, how- 
ever, that this form must be gone through> in all possible 
cases^ either on the premises or in the presence of the 
party in possession, insomuch that if the claimant has 
it in his power to do so, and neglect to act accordingly, 
his ri^t to pre-enq)tion is rendered null and void, 
aficCNrding to the Zukheera. If a person, having a right 
to pre-^emption, be on a pilgrimage to Mecca, and make 
the immediate daim, but. be incapacitated from mi^lclng 
the affirmation by witness^ either cm the premises or in 
the presence of the party in possession, he should 
depute an agent to do so if he can find one, and if no^ 
be should send a messenger or a letter; but if unable 
to do this even, his right of pra^^nqption nevertheless 
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remains, and he may claim it whenever he attendt; but 
if he wilfully neglect to conform to what is above re- 
quired, his claim of pre-emption is rendered nnll and 
void : afteroards he should bring his claim into a Court 
of Justice and sliocdd declare to the following effect: — 
*' Such a person ha^ purchased such a property and I 
have a right to pre-emption in consefquenee of my 
property being situated in such a place— I thcrrfore 
Ofthecieim claim possesslou/' Thig is called the claim of pos- 
bj htigauon. g^gg-^j^ ^^j litigation. The right of pre-emption is not 

affected by delay in preferring this claim, although 
according to Moohumtnud it is forfeited by the delay 
of one month, and this doctrine has been occasionally 
followed. But according to the Hidaya, — *^ If the per- 
son having the right of pre-emption delay making claim 
by litigation, still his right does not drop according to 
Han^/a. "Such also is the generally received opinion, 
and decrees pass accordingly. There is likewise one 
opinion recorded from Aboo Yao^f to the same effect 
. Moohumimid maintains that if the person, having « the 
right, postpone the litigation for one month afler the 
taking of evidence, his right drops. This is also the 
opinion of Ziffer, and it is related as an opinion of 
Aboo Yoosuf, that his right becomes nuD if he delay 
the litigation after the Kazee has held one Court ; for 
if he wilfully, and without aUedging ainy excuse, oinii 
to commence the litigation at the first Court held by 
the Kazee, it is a presumptive proof of his having 
declined it. The reasoning on which Maohtnntmid 
founds his opinion in this particular, is that, if his r^t 
was never to be invalidated by his delaying the Iitiga>^ 
tion, it would be very vexatious to the buyer; for' he 
would be prevented from enjoying his property in th^ 
apprehension of being deprived of it by the claim of 
ft© persoirpdssessing the right of pre-emption.' " I have 
therefore, says Moohummud, limited the dday that may 
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' Jte admitted^ to one month, as being the longest allowied 
term -of procrastination.'' In support of the opinion of 
Hanufa it is urged that^ his right being finnly esta- 
blished by the taking of evidence^ it cannot be defeated 
but by his owil renunciation openly declared ; in the 
same manner as holds in all other matters of right 
With respect to what is mentioned by Moohummud that 
the delay would be vexatious to the buyer, it is of no 
weight; for^ in case of the absence of the person hav- 
ing a claim to pre-emption, his right is not invalidated 
by the litigation being delayed ; and the vexation sus- 
Jlained by the buyer from the delay is equally the same, 
whether the claimant be present or absent. If it ap- 
pear that the Kazee was not in the city and that on 
that account the litigation was delayed, the right is not 
invalidated according to the concurrent opinion of the 
three above-mentioned sages; for the litigation can 
only be made in the presence of the Kazee, and the 
delay is therefore excused. A Maasubnaun and a who mi^ be 
Zimmee, being equally affected by the principles on****"^^* 
which pre-emption is established, and equally concerned 
in its operations, are therefore on an equal footing in 
all cases regarding the privilege of it, and for the same 
reason a man» or a woman, a reprobate, a free-man, or 
a slave, (being either a Moiatib or a MazoonJ are all 
equal with respect to pre-emption/'* 

CASE II. 

Q. Shuhamut All was joint proprietor with the plain- 
iitb of an ancestrel estate. The share of each proprie- 
tor was defined, and they paid their r^its to Govern- 
ment separately on their several portions. In the month 
of Bhadoon, Shuhamut Ali sold a part of his share of 
the estate to Munee Ram, a Hindoo, who was an entire 

. * Sm Prta; Shoofiu 4, 8. 

* ■ z ■ •■ 



180 Precedenti of pre-emptiatig, 

ttnmger to the family. Towards the end of the month, 
of Aisb^ the plaintiffs obtained intelligence of this 
transaction, and about the 15th of the month of Kartick, 
or neiurly a month from the date of their Obtaining die 
intelligence, they preferred their claim to the riKfat of 
pre-emption; but they have failed to prove, that, at the 
proper peridd, that is, t>n' their being apprised of the 
sale, they had recourse to affirmation by witness, and 
that they preferred an imifiediate claim to the sdler and 
purchaser. Under thes^ circumstances therefore, iS 
tiieir title to pre-emption good and valid, without proof 
of their having made the afltooation by witness, and 
immediate daim? 

The right of ^ '^^ ^^^|ht to pr^-emption is not estaldished accord- 
pre^mptioD ing to Lalv, uuless there be affinnation by witness, and 

how defeatod. . ,.,.*,.' . w^ 

immediate claim. According^ to the Viqaya, — '' It iB 
established by affirmation befole witnesses," and the 
ri^t to pre-emption is annulled by the omission to make 
immediate chum, and affirmatioit by witness. Accord- 
ing to an extract from the MiMUar^-ool Fktawa; am- 
tained in the Madun,—*' It is annulled by the omis- 
sion to nmke'immediate claiUi." It is also stated in the 
ShurM ViqaycL,—'* Know that it is reqni^te to make 
this claiin, by calling to witness at the place where the 
property is situated, if possible, or in the presence of 
the possessor thereof; insomuch that, if this be possi- 
ble, and the claim be not made accordingly, the right of 
pre-emption is annulled." 

r CASE III. 

Q. Dbes the law fix any specific period within which 
it is necessary to prosei^to a claim of pre-emption; and 
if so, what is the period? and if a person ten months 
after the execution of the deed of sale, duly sealed and 
attested, and after the purchase money has been paid 
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bj the purchaser to the seller, prefer his cjaim to the 
property sold in virtiie' 6f his right of pre-emption^ is 
mck claim admissible ; it being stated .by the daimaojt 
that the property.sold is ia his possession ns farmer; 
that i^r the sale, the purchaser 3ued the seller for the 
pn^rietary right, and that/ for the purpose of procuring 
the registry of his ^ (the purchaser's) name as owners 
this suit was amicably adjusted between the parties, 
after which the circumstances of the sale were known 
to him ; that, admitting Ins previous knowledge of the 
sale, this fact is a matter of ho consequence, the deed 
of sale not being complete and binding until its au« 
thenticity had been legally prored, and that he had 
brought forward his claim within the period of one 
month from the date of the decision of tilie suit institu- 
ted by the purchaser. Under these circumstances, 
should the period be reckoned from the date of the deed 
of sale executed in favour of the purchaser, or firom the 
date of the adjustment of the suit instituted by bim'T 

R. The right to pre-emption cannot exist without c«se of a cUi. 
proof of the Tubib-i-^nowasibut or immediate claim. For TrnpUon wh^, 
this there is no specific period assigned, but all autho- ^^^^ ^7^^ 
rities agree in declaring the necessity of its being omits to come 
made by the person claiming die right to pre-emption on ^tM^^^^^ 
tiie instant of his beooming acquainted with the &al$, ^Ja<i^c*iioB 
without the least delay. This is absolutely requisite, sei'i right 
ao much so, that if any delay occur, the claim of pre- ' 
emption is void; for it is a claim which naturally rests >. 
upon a weak foundationi - After the immediate claim 
and affirmation by witness, comes the claim by litigation, 
which signifies the prefermce of the claim to a Ck>iirt of 
Justice. Hiis is limited and conined according to one 
doctrine to the period -of one month^ from the date of 



'*> If hMi been niM, iMweter, ■pWaUy-to lli» niajtrit^ o£ l9pd, ii#i« 
Biom, that no length of time harlDg elapied prerioiuly to the claim of 
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t}ie iniinediate clahn, in the absence of any insonnoinK 
table obstacle. It appears in this case that the person 
claiming the right to pre-emption was aware of the sale . 
previously to the amicable adjustment of the suit insti- 
tuted by the purchaser, at which time it does not appear 
that he made the immediate claim, following it up by a 
claim of litigation. On the contrary, it appears that he 
declined doing so. His claim therefore is inadmissible. 
The statement of the claimant as to his having become 
acquainted with the circumstances of the sale, after the 
amicable adjustment of the suit is of no avail to his 
claim; this being in fact a second information which 
cannot l^^y be attended to, the iBrst information be- 
ing that contemplated by the Law. His pleas ther^ 
fore as ta this particular are inadmissible. 

CASE IV. 

Q. Certain lands were po8sesse4 jointly by a Hindoo^ 
and a MfM>sulmaun. The heirs of the latter sell a por« 
tion of such joint property to another Hindoo, who is a 
stranger to the parties. The Hindoo partner, at the 
time of the sale, objects to the transaction, and offers a 
price exceeding that paid by the purchaser, claiming, 
in due form, his right of pre-en^tion. Will his claim 
of pre-emption to the lands so sold hold good; or must 
the purchase of the stranger be iqiheld as valid? 

A RUidooiifts n. Under these circumstances, as the claimant is a 

the ngbt of ■ ' • - 

pre-emption fArtuer, whose property is intermixed with that which 
l^'^J^^^^ hits been sold, and as the purchaser is a stranger, the 
mauB aeUer. fu)t of the heirs of the Moosulmaun must be consider- 



idd illegal, and injurious towards the Hindoo partner, 
objected imd daimed his right of pre-emption is: 



1 .*' 



liUgatioii, can render null the claim itself; bectnae the right ia abeolalt, 
atf iiMleftaaible after the immediate jAani, isd the elihn by wiiataa 
JUve been made. See Prin: Sboofa^ S, pf^. 
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due form. His claim of pie-emptioii therdfore must he 
recogniased, and the sale to the stranger must be set 
aside.* 

CASE V. 

• 

Q. Three persons institute a suit against the seller 
and the purchaser of certain lands^ claiming the right 
of Shoofaa or pre-emption. A decree was passed, re- 
citing that the defendants should receive the sum of 
eighty sicca rupees, being the price of the lands in 
dispute, from the plaintiffs, and surrender the lands 
into their possession; but the plaintiffs did not pay th^ 
price/ as ordered, nor did they take possession of the 
lands by obtaining the execution of the decree. One 
of the plaintii& and one of the defendants having died 
in the interval, the surviving plaintiffs after the lapse 

of eleven years, eleven months and sixteen days, from 

.... ' . <» 

the date of the decree, pray for permission to deposit 
{he price of the lands in questioh, and to be put into 
possession thereof. Under these circumstances, are the 
plaintiflb entitied to enforce their right of pre-emption 
founded on the judgment originally pronounced in their 
fkvour? 

R. According to Law, die daim to the right of pre-^ Former judg - 
emption holds good, and the order, of the Judge decree- T^JjV*^^ ""' 
ing the privilege thereof is available, even if tiie Shqfee TtUabie in a 
or person to whom the right of pre-emption appertains, emptiwL^' 
should omit to produce the price of the lands in dispute 
at the time of the institution of the suit, but it is in- 
cumbent on him to produce the price whoi the Judge 
passes a decree in his favour. It is declared m the 

The Shafee may litigate his claim of Shoofaa 



* See the fesMurki oa dAimi ^ pwci^ptfaa by Hindoos in the Prefrce 
to this work. * 
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although he do not produce in Conrt the price of the 
ground in dispute; but when the iCozee haA decreed to 
Um the previlege o^ Shoofaa it is necessary that h^ 
bring the price."" According to the above doctrine^ if 
the decree was passed for the immediate deposit of 
the value of the lands and for the delivery of them 
into the possession of the plaintiffs, the claim of pre- 
emption is defeated on account of the delay which 
occurred in making payment of die price. So also 
if the price be adjudged payable at a certain time^ 
or the usual period (being one month) be allowed for 
die payment, and payment be not made before the ex- 
piration of such period^ the right of pre-emption will 
be annulled, as is laid down in the Futawa^i-Nubk- 
Imndee, — ^ If a person purchase a house for a stipulated 
price in ready moncy^ the Kazee will not pass a decree 
in favour of a claimant to the privilege of pre-emption, 
until such claimant produce the price or appoint a de« 
terminate period for its payment, to which, if he con- 
form, his claim holds good; otherwise not'' In this 
case, agreeably to both the above doctrines, the claim 
of pre-emption is legally null and void, on account of 
the delay which occurred in the payment of the price. 

CASE VL 

Q. A person sells his landed property to his father 
or his brother. Accorduig to Law, does such sale to a 
relation exclude a stranger from claiming the right' of 
pre-emption? 

aaim of p»e- R. In a legal point of \iew the claim of a stranger^ 

VaSaHtiht Having the right of pre-emption, is not defeated by th* 

MiUr^f tela, circumstance of the purchaser being a relative of ^ 

seller, relation not being considered any ground wfa«re«i 

*o found a claim to pre-emption. v "* • ^ * 
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CASE VII. 

Q. A dispute arising between the person who bas^ 
the right to pre-emption of certain lands^ and the seller 
and the purchaser of those lands, the former contending 
that the price paid by the purchaser amounted to two 
hundred rupees only, and the two latter maintaining 
that the pricie paid was eight hundred rupees, the 
evidence on both sides being so equal as to form 
no ground for a determination, and it being urged 
by the former, that, in the event of a dispute in such 
matters, the Law declares, that the selling and pur- 
chasing parties should be put to their oaths, it is 
required to be stated, whether or not, according to 
the provisions of the Moohummudaix lAvr, it is incum- 
bent on the seller and purchaser above-mentioned to 
verify by oath their respective allegations? : 

it. According to Law, if the person who has the ^ght Rules where 
to pre-emption, and the purchaser^ differ in their allega- ^® ciaunant 
tions respecting the amount ' of* the price paid, an oath tion and par- 
is incumbent on the purchaser albne. If they 'both ^^^^iing the 
produce evidence, that of the persoiii having the right P'^^^^* 
to pre-emption, is preferable. Thes^ opinions are de- 
livered in conformity to the doctrine laid dowifii in th& 
Hidaya. If the purchaser and '<$%4/^> t&at is, the 
person having the right to pre-emption, differ regarding 
the price, the assertion of the purchaser 'muist be cre- 
dited, because here the Sha/ee claims the right to the 
property at a smaller pnce, which the j^iiii!haser' d<^es ; 
and' according to Law,lhe declaration of a defendant 
on oaCbthust be credited. They must 4lot both be sworn, 
because the Shafee is plaintiff against the purchaser, but 
the purchaser is not plaintiff against the S1uiJH> he bdng 
lU liber^ either to claim or resign the property in question, 
and they cannot both be called upon to swear. If they 
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both produce eridence, that produced by the Shafee mut 
be credited according to Haneffa and MooMummudJ^ 



CASE VIII. 

Q. 1. A certain parcel of land has been sold, which 
is bounded, on the one side, by a Hindoo Temple, and, 
on the other, by the property of a priyate individuaL 
The Superintendent of the Temple and the private 
indiTidual both daim the right of pre-emption. Under 
these circnmstances which of the two parties should be 
constdeied as possessing the superior claim? 

R. L Under the circumstances stated, neither party 
is entided to preference, and their claims of pre-emp- 
tion deserve equal consideration. After they shaS 
both have contributed in equal proportions to pay 
the value of the property, they aie each entitled to one 
half; according to the Hidoyo,—^ Where there is a 
plurality of persons entitled to the prtvO^e of Skoofaa, 
the right of all is equal, and no regard is paid to the 
extent of their several properties.'' So also in the same 
authority, — ** A Moosulmaun and a Zimmee being 
eqnaDy affected by the principles on which Shaofaa ia 
established and equally concerned in its operations, are 
therefore on an equal footing in all cases regarding the 
privilqie of Sko(tfaa; and for Ae same reason a mao 
or a woman, an infiuit or an adult, a just man or a re- 
piobate, a fireman or a slave (being either a Mokatib 
or Maioon) are all equal with respect to Shoofaa." 

• See Prim: SkooAA It. Aboo Yoofsf if of a cootniy ofiaka, tnl 
— totaiat tkftt Ike eTideeoe of the pnichaMr is eatltiad to a pteftveaoe 
iB dwlit; . bat his argaaeats hare beea salislaetorily lafatad in tht 
Hidaja. Vide Haailtoa'i translation, page 578, toI. t. And Ike ez|is> 
altion of tlM Law ia this case seesu oonftinnable to the geneiai doctriw 
of erideace that the oath of the defendant, and the oTidence of tl^e 

JUUniiff ai« seTerally entitled to p ie f e r eaco . See Plla: CUinf aai 
ttdldal Matters, Sd and »• 
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-*Q'. 2. Supposing the property to which the right of 
pre-emption is claimed to be imder litigation, will this 
circumstance invalidate the claim? 

R. 2. A claim of pre-emption preferred by a person Case of claim 
having the proprietary right of vicinage, is under all undeMitiJa- 
eircumstances valid, and cannot be defeated by the fact ^^'^ 
of the pn^rty claimed being under litigation. 

CASE IX. 

Q. 1. A person makes a Bye-bil-wuffa or conditional 
sale to another of his Aymah (rent-free) ground, with 
the trees which were planted thereon, for a term of ten . , . . 

▼ears. The conditional purchaser is put into bond 
fidB possession of the land, and, after some years, the 
^nditional vendor makes an absolute sale of it to a 
iMrd person, to satisfy the debt due to the conditional 
purchaser. Under these circumstances is the right of 
Sjioofaa or pre-emption, claimed by the proprietor of 
the village in which the Aymah land is situated, aftd 
who «received Malikanak or a proprietary tithe of its 
produce, admissible oir not? 

. R. L If a Moohummudan ruler obtain a territory by 
eonqnest, he is at liberty either to reinstate the original 
possessors of the lands, taking rents from them ; or to 
transfer them to the possession of some other natives 
<tf the country on the same terms> or to distribute them 
among Hie soldiers of his anpy and to fix a tenth of their 
annual produce to be levied from them. From this it 
fbUows that, at the first period of conquest, the lands be- 
long to the Bytoobnal or public treasury. The ruler 
is at liberty, from the time of his accession, to bring the ^ 
produce of the lands into the public treasury, not con- 
ferring on individuals the proprietary right to iany part 
of them, but to let them out in fann. In the same 

b2 
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manner the ruling power has authority fo faim thefe 
lands which have escheated to him by the death of the 
ancient proprietors leaving no heirs. The author of 
the Buhroorayiq relating the doctrine of Sheikk^bn 
Hxnnamf on the subject of lands situated within a dtf^ 
has the following passage : — *' Lands situated within a 
city are not subject to the payment of land rent ; but a 
tax is leyied on them of the nature of house rent, owing 
to there being no person therein from ndiom the pay- 
ment of land rent is due/' It appears also to be the 
case, with regard to Hindoostan, that a great part of 
the territory has come into the possession of the ruling 
power by conquest, and that many of the lands apper- 
taining thereto have since become the piOperty of the 
state, or having been left in the possessiim of the for-, 
mer proprietors, have, in process of time, been resumed 
by reason of the death of the incumbents leaving no 
heirs. There is a certain descriptton of persons called 
Moaquddims or chiefs of villages, and head fiiimers,' 
who are considered as proprietors; and derive a tithe 
from the lands which is termed Nankar or MaUkana or 
the proprietary share of the produce. And as the ru- 
ling power is at liberty to relinquish his claim of reve- 
nue whenever it may be deemed fit, so also he is at 
liberty to make over by gift the lands which are the 
property of the state to any j^eraon, who may be consi- 
dered deserving to hold them as a rent-free tenure. 
Contrary opinions have been entertained by leaned 
^* ■J^Jenuw ^^^ ^^ ^^ subject of royal grants, as to whether they 
is admissible are the property of the donee or not, but the differ- 
thTMwSmiii. ^^^® ^^ opinion originates in reascms which it is need- 
raudM Uw, less to enumerate in this place. The fieu^ is, that 4ie 

and the Ze- . *^ ' 

mtjidar within douce has just SO much right as may have been trans- 
it i^^situaffld ^^^^^ ^ ^^^f whether it consist in. a mere exemptioii 
\T x^ "^*** ^^^^ *® payment of rent, or the actual proprietary 
tion. possession of the lands, formerly appertaining to tha 



\ 
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Iftate. It is laid down in the Maoheei, — '^ Property ob<» 
tained by gift in perpetuity is considered in the light of 
an absolute estate." It is stated also in the Mookhtu^ 
mr-ool Maoheet, — ^^'A person pnt the following question 
to il6oo Hmneefa: — If a king make a gift of property 
bdongiBg to the puUic treasury, to a person considered 
dflterv&g of it, will the* property so given belong ab- 
solutely to the d<mee f He said in reply that the donee 
wwild be entitled to enjoy it as his own exclusively. 
The saone person put a second question, — If the donee 
die, leaving heirs, and after his death the ruling power 
make a gift of the same property to a third person, is 
the second gift valid or not? il6oo Hun^fa said in 
reply that the second gift would be null and void/^ The 
true interpretation of the above doctrine is to confine 
it to corporeal property, capable of actual seizin ; and 
not to extend it to property of an incorporeal nature, 
or fluctuating property, such as the receipt of rents. 
The rulers of £Kiidooftoit, when they made gifts of lands, 
executed FurwianB or mandates, in which they directed 
their officers in the interior to measure the ground, to 
define the boundaries, and to deliver them in full pos-^ 
session to the donees ; but they did not simply give them 
an assignment of the produce. Accordingly they (the 
officers) measured the lands situated in the estates of 
the proprietors, and defining their boundaries^ delivered 
them to the donees, with the consent of the proprietors, 
deducting the rent of the lands so separated ftom the 
settlement made with the proprietors. According to 
the question it is understood, that the claim of pre-emp- 
tion made by the Zemindar, in this case is founded on 
the supposition that the Aymahdar is absolute pro- 
prietor and (as is common in the part of the country 
in which this question originated) that he is at liberty 
to sell or farm the lands as he pleases. Under these 
circumstances the claim of pre-emption made by the 
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Zemindar in whose estate the lands aie sitnatad te 
legal and Talid, by reason of the vicinity and jnauction 
of both estates. 

Q. 2. The Shafee or penon who has a right to pre- 
emption declines to purchase the land at the pace d»- 
manded by the proprietor^ and states that he will not 
pay for it more than a certain suni^ Afienratds. tba 
proprietor sells the land to a third person, on ceceiiiiig 
his own price. In this case is the Shqfee at Uhecty.ltt 
bring forward a subsequent claim founded on hia right 
of pre-emption? 

Refaetai to R. o The claim of Ihe Shafee to the right of pvo- 

u&v tbc 

Hinuunt Je. emptiou canuot be adduced until ajftertbeland hasbein 
theMiier^pre- actually sold to auotiior person, and» finm the question^ 
vious to the it appears that the Shafee, before the sale took place, 
dc^*at thu " ^nd consequently bei'ore he was entitled to set up any 
right of pre. Q^aim to pre-emptiou^ declined to poichase the land, 
stating that he would not pay more than a certain price 
for it. Now, as this happened before the sale^ and, con- 
sequently, before he had any right of pre-emption, his 
former refusal cannot operate to defeat his claim of 
pre-emption subsequently preferred; but if, after the 
sale, he wanted to purchase the ground at the saine 
price which he first offered, and refused to pay tfas 
amount which had been agreed upon between the seUer 
and purchaser, such refusal clearly amounts to a le* 
uunciation of the right of preemption.* 



* The above question originated In a sait institnted in the 
Court of Shahabad, the Law Officer of which Court gart Jt at Ua opl. 
nion, that the Zemindar wan not entitled to pre-emptioii^ aitipaiig Aa bk 
reason foe this opinion, that the Aymak or rent-free ]anda rifnaled withia 
his estate did not form a fit subject of sale, in as muck as the Affmmkitr 
was proprietor only of the Government share, which had lie«i reUa- 
qutshed to him by the ruling power, after deducting the tenth pari ss 
the proprietary share ; and that therefore he had no riffl^t ta dispose of 
the ubsolute property in th(* lands, but only of so much of the piodBce 
as belonged to him, which did not foim a saf]|fect on which pie-CBptto^ 
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CHAPTEB lY. 

PKECEDENX8 QF Q^^ 

CASE I. 

Q. A person dies, leaving three heirs, and during hid 
life-time he executed a deed of gift, conveying to one 
of them his entire property to the exclusion of the rest. 
Is such act allowable ; and if allowable, is it requisite 
that the signature of the two other heirs should i)e 
afl&xed to the deed, and is 9uch testimony indispensable 
to its validity ? 

' R. It is allowable for a person to make over all hia Of gifts made 
property by gift to one of his heirs, if, at the time of jJ^^^^J^**^ 
making that gift, the donor was in a state of heahh 
and sound disposing mind ; and, even though at thetimQ 

coold be Ibimded. The qnestion having beeo sqbsec^iieatly referre4 to 
the Patna Provincial Court, an opinion in oppbaition to ' that of the Skt^^ 
kabad Law Officer was recorded, which induced a reference to the. 
Suddir Dewunee AdawbU. In the reply to the first question, the Law 
( >fiicers have entered into a disquisition at some length with the rlew of 
refuting the opinion that all Koyal Grants are necessarily United in- 
their nature, and of showing that, in some instances, an absolute pro^' 
prietary right is conferred. This principle seems to be recognised la thf 
regulations of OoTemment, and there is no. doubt but that persons^ pofl^^ 
sessing Royal Grants, confirmed by competent authority, since the Cata* 
pany's accession to the Dewatut^ as hereditary rent-free tenures, have 
the same right to dispose of them as other proprietors liave, who pay 
Government Revenue on their estates. The difference of opinion in the 
present case seems to hate originated in the A^mahdaro having been 
considered, ion the one hand, as proprietors of so much only of ^e pro- 
duce of tiM estate as would have been the share of OovenunciAL ^d 
the esUte been subjected to tiie payment of revenue, the propneteiy 
right to the remainder eontinming rested in the original proprietor; 
while, on the other hand, they were considwed as having nx^ ai>solute 
proprietary right orer the whole rent-free tenure, the original proprietor^ 
receiving a commutatioa equal to a tenth part of the pro^ce itT the 
property of which he had been divested, and to vrhich tenth part he 
would still continue to be entitled into whatever hands *the estate 
passed. The latter opinion seems most consonant to reason and practice. 
Had the former opinion been held to be the more authentic dne, the 
right of pre-emptioo would not attach in the case, as then the profite 
only would have been the sul^ect of tale, and (agi^seably. tQ.Jfrin: 
Shoo&a 3} the right of pre«eniptioii does no^ apply, to mov^bls fVPFeity^ 



198 Precedents of gifts. 

he was sick, the gift is valid, provided he sabsequeatlf 
recover from the sickness. But if he died in conse- 
quence of such sickness, the disposition holds good to 
the extent of a third only, of the donor's property^ that 
is to say, the donee will be entitled to one-third only, 
and the remaining two-thirds will be distributed among 
the other heirs.* According to the Hidaya, — '* It is to 
be observed as a general rule that where a person per- 
forms with his property any gratuitous deed of imme- 
diate operation (that is not restricted to his death), 
if he be in health at the time, such deed is valid to the 
extent of all his property ; or if he be sick, it takes 
effect to the extent of one-third of his property. It is 
also to be remarked, that a sickness of which a person 
afterwards recovers, is considered in Law, as health, 
because upon his recovery it is evident that no one 
else has any right to his property.'' The testimony of 
the other heirs is not necessary to the validity of the 
deed. It is good to aU intents and purposes without 
their evidence, and its authenticity may be established 
by the depositions of witnesses who are strangers; 
'Witnesses in- besides in no contract is the evidence of witnesses a 
to*^ TOnSa ^^^^^^U condition, except in that rf marriage. It i* 
but marriage, merely resorted to for purposes of judicial proof, should 
it be required. 

CASE IL 

Q. A person makes a formal gift to his wife of t 
twelve anna share of his landed! property, and she, 
having become seized and possessed thereof, afterwards 
makes a verbal gift of the whole of it to the wife of her 
grand-son. Is such gift m€ule ore tenus valid according 
to Law ? And, in virtue of it, can the grand-scm's wife 
take the property so conveyed? 

* But the donee, beini; an heir, will not be entitled to ciie*thiid tftB^ 
unless the other heirs consent, see Prin: gifts 11. 
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JL Under these circamstances, if the donor separated A reriMi gift 
the landed property disposed of by gift, and put his ^^^ ** ^^ 
wife into complete possession and enjoyment thereof, * 
the gift will be good and valid according to Law. 
Again if the donee make a verbal gift of the property 
which she had so acquired, to her prand-son's wife, 
and put her into possession, such gift must also be 
iq>held as good and valid, provided it be established 
by the evidence of two men, or one man and two 
women.* 



CASE III. 

Q. Is a gift, whether with or without a considera- 
tion, or sale of property not distinctly defined and 
separated from other property, valid or otherwise? 

R. The gift, whether with or without a consideration. Of undefined 
of undefined property, provided it admit of being ren- «^*^*"^®^®** 
dered distinct and separate, is invalid ; but the sale of 
such property is allowable, and holds good as far as the 
right and title of the seller is concerned : but it cannot 
affect the interests of parties not privy to the contract. 



I i 



CASE IV. 

Q. ]. A Moosulmaun dies, leaving three wives. By 
the first wife he had a son and a daughter ; by the second 
wife he had a daughter, and by the third wife a daugh- 
ter. Before his death he executed a deed of gift of all 
bis property to his three wives, but he had not divided 
it, or put them into possession. In this case, is the 
deed above-mentioned valid or not; and under that deed 
of gift can the heirs of the widows take possession? 



* See Pris: Qaint S. 
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An ui.diviicJ R. 1. The deed of gift is not valid: the heirs of the 
per'sons. of^ ^onoF, whoevcr they may be, inherit his property.* 

v;hi':h thfy 

did ni)t obtain ^^ ^ t ^ ^ t *t !•«• 

p«.>^rs8ion Q. 2. if any one of the widows, or their heirs^ should 

doii'!^'l1if*'- dispose of a portion of the land which belonged to their 
time, invalid, deceased husband, by gift or sale, would such sale or 
gift be valid to any extent? 

A gift of more R. 2. The gifl by any of those persons woald be in- 

nJfs ShtlT' ^>d; ^^^ >t i» allowable for any of them to sdl their 
Toid, but a own shares, so much as they may legally succeed to by 
to the exti^ot inheritance. They cannot however sell defined portions 
of the right Q^y jj^j J measurement), of their shares-f 



CASE V. 

Q. A woman executes a deed of gift in favour of two 
persons, transferring to them her right and title to her en- 
tire property, real and personal. She also granted them 
permission to make a division of the property so given 
between themselves ; and they accordingly divided the 
property two or three months after the date of the gift. 
Is such a proceeding valid, according to law ; or was 
it essential to the validity of the deed of gift, that the 
division should have taken place simultaneously with 
the transfer? 



* This transaction most hare been beld lo be tnTalid acoofding to the 
Moosulmaon Law, nrhether Tiewed in the light of a bequest or ot a gilt 
In the former case it would have been eontrary to the Law, wbSdi pro- 
hibits a MoosubDann from bequeathing more than n third of his ptopei^, 
and, in the latter case, seidn is requisite. 




t The reason for this opinion is that, to render gift valid, sciib fa 
requisite; but, as the widows' shaiet are unascertained, tiiefn otfuiei be 
seizin of what in itself is unknown and undefined. A sal^ en t!l^ <>llieff 
hand, is allowt^d, because it is not neeessaiy to the Talidity off sadi coA' 
tract, that present seizin should take place. Ppasessioninaj tak« place 
after the share sold has been defined and aseettaiaed hy paititioB. la 
fact it is a sale of the seller^s right and title, whateTcr that may prove 
to be ; but sale specifying the extent of intereft by land Bcasniraneal^ 
when the extent is unknown and undefined, is prepostenras and ilkf^ 
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1^. T^ b^w fequire$ tha^ any thiiig which is Ci^pable'ii' *.^^ o^ 

pftrtiblo pro* 

of division^ when given to two persons, should be 4l*'p«rty to two 
vided by the donor, at the time of the gift, or imme- S^^f ''.i'!*' 
diately subaequent to the tmnajfjdt and prioi to tMe deli^ UaI^ prior to 
very to the doM^, in order that the objection of con- ^ '^^^' 
fhsioB* may be avoided and feU and compliete seizin 
obtained, which is essential to the validity of a gift 
It appears, in this case, that the property given was 
divided by the donees with the consent ef the donor, 
two ej three months subsequent tQ the date of the deed 
of transfer. Smch a proceeding is not legal. To ren- 
der it valid, it was essential that tlie delivery and the 
division should have been simuItaneous.f 

CASE VI. 

Q. A person . execated a deed of gift in favor of his 
nephew, conferring upon him the proprietary right to 
certain lands, of which he (the donor) was not in pos- 
session, but to recover which he had brought an action, 
then pending, against his wifjp. By the same deed he 
made over to him certain other landed property of 
which he was possessed. About a month after execu- 
ting the deed, the donor died, and the donee, in virtue 
of the gift, lays claim to the litigated property. Under 



* The word in the original ^ \ j^^ strictly signifiei indefiniteneM.. 

I have hera Ij^owerer xendered it by the term '' confusion*' as more ex- 
pressiYe of the signiftoalion intended to be oonTeyed. 



t The Law Oftcer of the ZUUh Coort of Shohmhad being consnited 
9f to tjMa qveptioB, paif^a^ed tiiat the proceeding wats Talid, and the 
authority for making the diyision granted by the widow was sufficient 
lo le^Jize the 4(ift, aUheogh sncn diHsion took place two or three 
months sabsequently to the transfer, and was carried into effect by the 
donees. Other -Law Oflieeni and nltinately those attached to the Court 
of Sudiier Dtwtmu Adamhtf howerer, hi^Wng been consulted, the doc- 
trine here laid 4own was ascertained to be correct As I hare before 
had occasion to notice an instance in which the opinion of the Shakabad 
fio^Ue (M^phpet Spid Ahtmdet) was oren^Ied, I think it but an a<^ 
ctf justice to that indiTidoal'to state, that ftinn personal knowledge of 
Ids character, I believe him to be a rery xespeetahle and learned man. 

c2 
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these ciTcmnfltancer is his dtdm; under the deed» 
lowable? 



• : 



.. t V 



AafcHiBoftia . B^Tbe^g^ ofa thkig.Dot in the possessiim <tf the 
BeMiondttriog ^^^^^^ during hls lif6-4imeis nuU and void, and the. deed 
bie life-aae if containing snch gift is of no effect, because, in cases of 

BiU aad fold. . , . 

glAy $e£ciii is a condition. Gift is rendered valid by 
tender, accq>taace and «eizin; but in gift, seizin is ne- 
eetsaiy and ^tbacdutely indispensaUeto the eitabHsh- 
ment^ proprietary ri^^t. According to &e Huiaya,— 
^ Gifts^re-fendered "valid by tender, acceptance and sei^ 
iih -The-Prophet has said, a gift is not valid without 
seisdn; So idso if the thing- given^ be pawned to or 
usurped t^-aatranger." So also in the Shurhi Viqayor^ 
" A-gift- ia perfected by complete seissin." As the gift, 
therefiire/is null, the clainhof tiie ^nee is inadj>issible, 
and the deed is invalid, as far as regards the land^ of 
which the donor was never possessed. But, with res- 
pect to the other lands conveyed at the same time, the 
donee is entitled to them, if the donor put him into pos- 
session. If however the donor died, without conferring 
possession, the claim of the donee to them also is inad* 
missible.* 

CASE VH. 

Q. A person gives an undefined part of lands, be- 
longing to a certain village, to the sons of his daughter. 
He afterwards makes a gift of the whole of the lands 
belonging to the village, together with all his other 
property (his son having died before him) to the Bon 
of his son. But there were others who had a right 6f 



* The reason of the rule is, that seiain and deUrerj cannot he eflected^ 
when the thing U not in the poeseaaiciB of the donor. It ia of no isenae- 
^nence how tiM poateaaion liaa been parttd with, even though the fi^ 
piietary right he expresaly retained, or clainMd, aa in th« cnae of a 
pl«dge or of an nanrpation; hot if; after the doner itoover If^.Hff^ 
the doDcc in poaMeakm. it ia safBcient 




pftrtnerfthip in die piopecty jk> alienated .tgr him.., JB« 
had two daughters living at the time he made the gif!t§ 
and he retained the property during his lifid-timey the 
donee being excloded frpni: popsessioi^ A^qfittingito r : 
Law, is such gift valid or oth^rwis^? : ;: -_ 



i .> I 



B. Under the circumstances 3t&ted» the &fat:gi(t.tOGiftiarein^^^^ 
the sons of his daughter isjiuU and yoidi fton the.cin' ".<*"»<'«5'^'»** 
cumstance of its being ind^nite» and of its haring cm* 
been retracted.* The second gift Ukewise: to .^en^on 
of his son of all the lands> together .with all his pit^r 
property, is null and void, from the cirGumstanee of the 
donor's not possessing exclusive right, of his haying 
retained possession of the property duxing his life-time> 
and of the donee's being excluded from possession^ 
Such gifts possess not the requisite condition^ of TaU** 

^ty. ' ;; ; 



r 



CASE VIII. 



. Q. A person died, leaving, two sons and a. widow. 
The elder son, during his life-time, continued in possesr 
sion of the estate of his deceased father, providing for 
the maintenance of his mother and younger brother. 
The elder son died, leaving, besides his mother and 
younger brother above-mentioned, a widow and a 
daughter. After his death, his widow, his daughter 
and his brother entered into an agreement that ten out 
of sixteen shares of the landed property ishould belong 

to his brother and his mother, jeind flutt the remaining 

• • • ^ .. . -. ^ ^ . . , •_,. .^ .^ . 

six shares should belong to his widow ^d his daugh- 
ter. The agreement was drawn up and duly attested 



■^'-T 



* Although agreeably to Pria : OilU It, a gift to a lAlkm. «aaaot 
generally be refoined, yet Uiera ia a. special exeaiptioii JBa4e.i)^ the^Cllfe 
i< of a doaaUon from a father to^a Maioirgiand.toa, tha laaowipCioiiof whkk 
'it dedaved to be aUowable. . ' 






204 Prec^hU tf '^ifi^* 



by all the 'persons abovfe^mciitlotied, tntccpl tile moAH' 
ef the deceased, and ft does not appear ^dii^ther idle 
was or was iiot a piarty. Tbb pttrties selihyately itejoyed 
the profits -of Aeir tespecthre afltftitrtfioitSy kUhuligb no 
partition of the lands took ^aM:^.'' ^om6 tiflii^laflMtWaiAi 
thQ brother made an assignment, in the nature of a 
gift, to a stranger, of fte profits of two ont-of fate ten 
anna shaye. Is silcfh stsisigiunent ^ffood aEftet his death, 
snpposing fahn hcfver to 'have piit 1]ie Adnte into "posst^ft- 
«ion during his "fifb-tUne, and is it |:ood, i^nppo^ing: Ant 
he had pot hlln ihtb possession? tn 'either case, was 
the mother alOne icompcftetat to di^Kissess the doine^, 
and how would dte ease be, if 4ie mcASier 1ie)rs^lf, pr^ 
viously to the li^eMiMt abo^e idltided to, bad made 
an absolute gift of aD her hu^Kftid^ t^perfy to the 
donee in question ? 

R. It appears from all the circumstances connected 
with this case, that Ae gtft in question is invalid, 
and that it is, after the deaA of Ae donor, absolutely 
null and void; lOld Ae ptop^rt^ so transferred will 
revert to Ae hete df Ae donor, Iwcamie it is evident 
Aat the produce Only was transferred, Ae ground itself 
being Ae common piroperty of all Ae heirs, it not having 
undergone division ; aiid iaccorSiig to Law, Ae gift of 
unrealized produce wiAout the land is wholly invalid. 
It is immaterial wheAer Ae donee was or was not pat 
into possession of Ae produce of Ae common lands; 
for, in bo A cases, Ae gift is invalid, an undefined seizin 
not being held to constitute legal seisin. Under Aese 
circtltmstances, dAer Ae mo Aer, or any oAer heir of the 
donor is at liberty to dii^possess Ae donee. ' The moAer 
was not competent to make over by gift to Ae donee all 
Ae property bdonging to her husband, becMse Ae es- 
tate of her husband was Ae joint property of all Ae 
heirs. A gift even of her o\ra portion' \b itfvalid, Itat be- 
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iiig HAdefined and not admittteig: of legal eeian; so that 

in every view of the case, the gift 4s entifiBly null and 

void. Shurhi Viqaya,—'' The gift of milk in the odder, 

of wool upon the back of a goat, of grain or trees npon 

Ae fmoBdyOr of fruit np<(n trees, is in the nature of the 

gift'Of an undefined part of a thing; and such gifts ave 

prohibited unless separated from the :ptDperty of the 

idonor, and seudn te sobseqiaently madB<if them/' But, The gi/t of 

as, in this cwie, the trees were not est down, and the ^*the^d?f 



donee did not make regular 4i^zin d«mg the life-time the donor, or 

« • of their iinreft> 

vt the donor, die heir of such «cmee is not competent used produce 
to come in and to establish ilie ivaliditf of the donation ^^^^^e 
by the ^perfonnahoe of any act on bis own part; be- gift of the 
cause he is qfoite a stnmger to the transaction. The ^ 
acceptance was not 'CKpiessed bj the heir, but by the 
ancestor, who died before separation and seizin. In 
the MHayOy dn the chapter l)re»ting of retractation of 
4gifts it is stttted,— ^ If the donor (should ^, his heirs 
mre ^Utogers wifhtespect to the wntract, since tfaey 
madiD no tender of the thing ghren.'' It appearing 
'therefm^e that die property was not separated and deli- 
<vered iuto the posisession of the donee, the right was not 
^tnmstored from the donor durhighis life-tane, and afUor 
-kis dMtfi k devolves on his beirs. It is laiA Amm vdso 
'in Ae Midayai^""* Seiain in 'cases of gift is jexpressty 
-Mda&ned, and consequentiy ai complete seiiin is a ne- 
loessaiy condition, but a complete seizin is tiopractica- 
tble with respMt to an indefinite pait of divuMe ^ngs, 
as it is impossfltte, in sodi, t» mBke seizin of Uie thing 
^ven without its coi^unction with some 4iking that is 
.not given, and that is a defecstive seizin/' So also in 
the Tigoya,— ^' Gift is perfected by complete seizin." 
And in the Skufhi Viqaya,—** A gift of pan of a thing 
* which is capable of divinon is not valid unless ;sadi 
;part be divided off, so that sdzin may be definite aniS 
not include any thing else/' It is evtdentthereftne that 



906 
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a ]»eiziii of tUMfefined im>pertj:0. itself iii4etette» viA 
cannot be conndeied TalicL* 



CASE IX. 

Q. Tbe father of an infant child (who is herlegal goar- 
dian) residing at a distance of three sli^^esfnini her, thd 
mother of sach infant makes a g^ to \m of cotain 
property. On account of tbe extreme tender age of the 
donee, acceptance of the gift did not take place on her 
party and, \x^ reason of her minority,- the nsother^ that 
is to say the donor, with whom the infant was residihg, 
remained in possession of the property given, after the 
gift had been made. Under these circumstances is 
such gift, seisin of which, had not^been made^ by tho 
donee, valid and binding or otherwise? 



Case of fift 
to a minor 
donee, the 
legal guar- 
dian being 
abtenc 



B. If a mother make a gift: to her infant daugl|ter> 
who is residing with her, of (Hfoperty which is distinctly 
her own ; if, by reason of the minority of the dal^^htw, 
acceptance did not take place on her pait^ and the pro- 
perty, from the same cause, continued in the possession 
of the donor, and if the father was, at the time of the 
gift, at a remote distance, the gift b kigally va^d apd 
binding. The seizin of the mother wilU W^or suQk cijr* 
cumstances, be equivalent to that of her daughter^ and^ 
on her signifying her consent, the |;ift is (MHnpIete withr 
out the donee's seizin. This doctiine.is mfdntained ja 
the Hidaya and various other legfA auth.or|tieSt In tba 
Jouhura Nyura, in the chapter ; treating of maniagi^ 



-PH" 



* The principle of the Law in this caBtoU that^ln th^ ioftnot Sf tnea 
growing on the land and not cut down, they are mix^ w|tli the \ani| 
itself, which is other property, and which Toroed so part of the sitt,aBd 
consequently, thai seizin of the gia.caaiiot take effect witiml-iBclwIiaa 
in the seizin something which formed no part of the gUft. Ttie saae 
objections apply to the gift of unrealiaed prodoe^;- indepefedaiillf if 
which, the gift of any thing to be produced tn fuiuro U null aid- void* 
eten though the means of its prodaction- be ia the pdtaeaaSoe tfT tfaia 
d<Mie« (See Pfim Gilltj 5 and 6). 
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4«iOtatiocit: nxt iBtradnced from ihe Mao^ and the 
Futawa-i'koobra in explanattion of Jlie term : OhttbuUU 
moonqutaa or remote distance, in which it is held to 
mean, if the enardian of th3 infant be at the distance ^^^ ^^*'* 
of' three stages^ and it is stated in tjbe fWtotra-t- 
mrq/tea, in explanation of the same term, to signify, 
if the gnardian be at the distance of three days' jour- 
ney, and it is explained in the Rusail'-oolrarkan^ that 
one stage means as far as a person may be able to tra* 
Tel, at a moderate pace, in the shortest day of the year, 
between morning and the setting of the son. 

CASE X. 

Q. Shovdd the property left by two brothers devolre 
entirely on their widows? and if the whole property 
shonid not devolve on them, to what portion will they 
be entitled, and to whom will the remainder go 7 Are 
the widows entitled to dispose of their late husbands 
property by gift, and if they have a right to do so, is 
the deed of gift, executed by them, in fietvour of one of 
the hmrtMuids heirs, available in Law ? 

R. If the property of the husbands be insufficient to 
satisfy ibi» debt of dower which, their widows have a 
rijght to claim, the whole property will devolve on them ; 
and if it shonid be more than sufficient for this purpose, 
flie property will, in the first instance, be applied to 
satisfy their daim, and, after such satisfaction, if there 
remain any surplus, it will be made into four parts^ of 
which one-fourth of thdr respective husbands estate 
will go to the widows in right of inheritance, provided 
tbere are no children nor son's children. If no dower 
Aould be due to the widows, and their claim to dower 
ahould have been otherwise satisfied, one-fourth of the 
^hole property will go to them, and the remaining 
three-fourths will go to the other, heirs of the husbands. 
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If the widowfr were aeiaed of tbair jmsbMda ffPopeKtg 
in Tirtne of propnetiirf right, aa for inatagnce ia satif- 
ftction of their dower, in this cas» they are entitled te 
dispose of it by gift ; otherwise they caaonly di^po^Q pf 
it to the extent of . their own interests, and tbeic gift of 
the whole, in favour of one of the hasbaodis heirs, i» 
inadmissible. According to the first supposition, the 
property given, after complete aeixiii by one of ih# 
husband^ heifs, will belong exclusively to turn 93 
donee. According to the second snpposition, this 
donee will take the property to the eoctent only of the. 
donors interests, and the remainder will go to such 
person or persons as may be entitled thereto in virtne 
of their right of inheritance ; for^ in this qgae; the gift is 
Of fnpenreni. aot rendered mill and void by reason of .the donprs not 

ent indffi- ' . .... . * ^ . i_ - ' 

nitpncss in possessing exclusivc propriety Qght, m as muob as 

ca«eofgia ^j^ indefiniteness was supervenient* Although the 

widows. Sit the time of the ^ecsntlDii of the deed of gift, 

were not seised of the property, yet i& (Bigreeably to 

tfieif desire, the donee,, in. pnraiiamce of a Judicial 

Decree, became ^subsequently (siejped thereof^ the fact of 

Gift of pro- the donors having been out of possession at the time of 

j^rsLsili of making the gift is not suflicientt to inv^date it It is 

^h ^^"aUd ^^^o^ ^A ^^ Buhro0rayiq on the sub^tof the gift 

of outstanding debts, — " A man makes over his outstan- 



I ■ ■ n 



* The meaning of this is that, when a person makes a gift to another 
of property, of which, apparently, the doMV was the sole pr<iprietor,W, 
to a part of which, the right of a third person was established, st a 
period of Ume sabseqaeat to the gift, the donee IrUl take to the eitoit 
of the interest of the donor, notwithstaiidlns the flipevfSDieill inMmHs- 
^nesa, or, in other words, notwithstanding the fiwt of its beinir Aibgr- 
quently ascertained, that the 4lonor waa not sole preprietor of the 
property gtren «t the time of the gift. It wwM bsve lieen otherwise 
had the right of a third person been recognised to exist st the time of 
the gift, wjach would in that ease hKW been aall and voidak iaitis. 

tilttt it is aeverllieless necessary thM#OMeesk>sfho«U ^ Civ«P^ 
the donors, as soon as they have it ia their ^wer so to do, althoagba 
new formal dedaration of gift is net reqoislto, and it is a e e eo r er nysl* 
site that the property should be in e^Usteqee st tbe lisie of t|i^4^ 
althoo^ not aboolptely neceoMry that. it should be is Che pospfifkS oC 
thedoMMT. See Prla: (^ifts S. 
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debts by gift to a person wbo is not indebted to 
bim» directing the donee to collect Mch debts and take 
them for his own nse, this ^ft ts valid/' It is evident 
that, in such case, the amonnt of the debts, so trans- 
ferred, was not in the donor^s possession, but the gift is 
nevertheless admissible, and the donee, after realizing 
the debts, becomes sole proprietor of the amount. The 
case in consideration is analogous, as, from the terms 
of the deed of gift, it appears that the donors directed 
the donee to make complete seizin. > 

CASE XI. 

Q. 1. If the master of a slave make a gift to s ach slave^ 
of all his property, does theLaw require, as a condition 
to the validity of the ^t^ that he should, in the l^^t 
instance^ emancipate the slave? 

B. 1. IF the master of a slave make a gift of all his or ^ gifi to a 
property to such slave, without having previously**^** 
emancipated him, such gift will be null and void, be- 
cause the master is proprietor of every thing acquired 
by his slave. If a master therefQre intend to make a 
gift to his slave, the Law requires that he should eman- 
cipate him in the first instance^ 

Q. 2. A deed of gift recites, that the donors have 
positively, and without any reserve, given to the donee, 
all the landa situated within a certain place. Is such 
deed vitiated, by the circumstance of its not specifying 
the boundaries of the lands ? 

B. 2. If the, boundaries of the lands given are well in « deed of 
known, and do not require specification, and no doubt fj^[ n/cesswy 
exists regarding them, it is not necessary to specify ^ spetity 

.» .-!_.• ^ % • • ... -w^ . -. ; their boundc- 

them M the time of making me gitt. If mention pf ti^e ries, if we^ 
boundaries was omitted in the d^ of gift^ the omis^ luiowa 

d2 



,210 Precedents of gifts. 

sion must be attributed to an error on tjie part of die 
scribe, because it is customary to insert the mention 
of the boundaries in, le^al documenta of this nature. 
But such error doesj pot vitiate the gift. If there loxist 
a doubt respecting; the boundaries, of the lands giveni 
a specification of tiiem at the time of gift is i^jeces- 
sary. ; 

V 

t . 

Q. 3. Supposing Gholam Hoosein Khan to l>9the 
heir, of Budun ELhan and Asalut. Is the circun^gtance 
of his absence, at the time they made the gift to the 
plaintiff, sufficient to invalidate such gift? 

Consent of do- R. 3. When a person gives his property to a stranger, 
requisiteV^a neither the knowledge of the heir, nor his presence, is 
^^ necessary to render the gift good in Law. 

Q. 4. The plaintiff was educated from his infancy in 
the house of Budun ^Khan. He relinquished his fiei- 
mily, his tribe, and his religion, and became a convert to 
the Moohummudan faith. As Budun iUian and his wife 
were old and infirm, and had no-children, he managed 
all their (concerns, and every thing was at his command 
and disposal. Those persons made a ^ft to Um of the 
whole of iheir property and effects, not' oi a part cMily, 
(about which there might have originated a doubt, as 
to what was intended to' be givlen, and^ what retained.) 
Undet such circumstances, does the IdW require, that 
each individual article should have been pointed out, 
and that specific designation and mention of each of 
them should have been inserted in the deed of gift. 

SpecificaUon R. 4. If the articles given were clearly known to tlfte 
where'thrgifi donors and the donee, and the donee accepted and took 
vJh^ie^mi^r- possession of them, their specification is not necessary 
ty of the do- to the validity of the gift In drawing up legal docu* 
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taents, specific^pn is usual ; but, if omitted, the gift non, and is 
itself is not, according to law, invalidated. ^onW o^e**' 

donee* 

CASE XII. 

Q. A persou bad two sons, ow of whom died before 
faim, leaving a wife tod a daughter. The person above 
alluded to made a gift of hajf^of his property to the 
widow and daughter of hid deceased son> without defi- 
hing their respective shares. He remained in joint pos- 
session of the property witbthem, and, som^ .time after- 
wards, be took&om the donees an agreement, nominat- 
ing him to the management of the property given.. 
During his life-time he regularly paid to the donees the 
profits of half the property. Under these circumstances . 
is the undefined gift to the two donees in question good 
and valid, according UyLaw, after the decease of the 
donor? 

R. It appears in this case, that the deceased proprie- 
tor made an undefined gift of half bis property to the 
widow and daughter of his deceased son, without spe- 
cifying their respective shares, and that he caused them 
to execute an agreement, nominating him (the donor) 
to be manager of the half given to them, continuing 
however during his liie-t^me to give them regularly half 
the profits; uQder these .circumstances, if the property 
in questioii b0 of w indivisible description, such as a 
well or 1^ pondiu the gift will be valid. But if the pro- Gift of unde- 
perty, which ia the subject of the donation, was divisi- X^dMSwl^ 
ble, such as land, and there were two donees, whose to two pau- 
respective ^ares were not defined, all authorities con- ^^" ^ ^ » • 
cur in admitting the validity of the gift, if the donees 
Were paupers or in indigent circumstances, and it can- 
iiof be resumed after the death of the donor; but if the 
donees were rich, the gift will be invalid, and seizin 
tiierefore will be of no effect. The deatfai of either the 
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dobot or jioiMe dpembai<r]pxckui» Hxi xesoittpttott iif 

• girt*-' •: ;:.; l'^—.: . ' ...". ■: ■ 



CASE XIII. 

. Q. t^ Two pezaoQS are joint pioprMors of an estate. 
The -one makes over to the other the proprietary right 
i6 bid shaveu Does the circumstance of the donot*8 
having a joint interest invalidate the transfer 

Objection of Ji. 1, Supposing the donor to have been of sound 
not applicable Qisposing mind, the circumstance of his being joint 

by a pfr^n to P^prf^to^ ^^^s ^^t ^Y ^^J meaus invalidate the trans-* 
bis sole part- fer ; tj^aose. in this instance, the objection of indefi* 
piteness, arising from a confusion of several interests, 
which renders a af^nsfer invalid/ does not exist This 
supposes that there wtis no other person ipos9fissmg ai 
|>roprietary rig^ht in the property transferred, except \h» 
donor and donee. 

Q. 2. Supposing the donee ixi have been an infant at 
the time of the transfer^ will seisin on his behalf by the 

f 

brother of his grand-father, be a sufficient seizin ac-t 
cording to Law ? 

Of a gift by a R- 2. Such seiidn will not be deemed I^;aIIy sufficient, 

ttinor »on^" because the Law requires seizin by the donee, except 

in the case of a gift made by a fitther to his minor son, 

^ It 1b a Principle of L^w (See Prln: G^^ 7) 1k»l, ki the case of a 
gift to two or more donees, the interest of each shbald be separaled and 
defined. The exception to the rale, in th^ caM of a charitable gift tm 
paupers, is accounted for by two argumentr, the casaistry of i^hich may 
perhaps be excused for the sake of their charity. According to one an- 
thority, the reason is. that the Almighty Author of all Bounty b tike trnmo- 
diatc and sole donee, from whom it reverts to the poor; while according 
to another authority the reason is, that a chnritable gin fescmblea a 
Hiba-Hl tumz or gif\ for a coniidcurntion (See Prin % Oms 1§) ia which 
mutual seizin not being necessary, the objection of indefiniteaess (which 
b a preventative of seinn) doea not apply. The coasideralioii^ it .la 
maintained, consists in the pleasure resulting firom the conscioi 
of having perfoliri^d a tittuouractioiL " w\ ..;„••. . 



and a few otfier iqpeciaUy esoeptod tettanoet. ^Ae^ 
cording to the Skurhi Viqayar-** X gift made by n 
fktber to his child is perfected by the mere declaration 
of it." The gift of a stranger to sach child is ]^rfected 
by his seizin, if he have discretion; or by the seisin of 
his father or grand-father or mother, . provided he is 
residing with her, or even by the seizui of a straiiget 
who has the care of the myior. Such is the doctrine ' 

maintained in the Hidaya and other authorities. The 
meaning of it is, that if a father make a gift tpjbis chfld, ' 
that is to say his minor son» who may not have dis^ 
cretion, consisting in the capacity of distinguishing 
between that whidi is advantageous for him and the 
reverse, such gift is completed by the mere declaration 
of it, and there is no necessity for acceptance or seiadn 
on the part of the donee. Bat if a stranger make a dSS'soffiS^ 
gift to a child, such gift will be perfected on, the seizin «o^»> certain 
by the donee, if he have discretion, or by seizin made 
on his behalf by his father or grand-father, or guardian 
appointed by them, or failing those persons, by his 
mother, or by the seizin, on his part, of a stranger who 
has the care of his education and under whose protec- 
tion he lives. The seizin therefore by the grand-fath^s 
brother will not be legally sufficient, unless the donee, 
during his minority, was living under the protection of 
that relation. 

Q. 3. Supposing the grand-father's brother not to have 
surrendered possession to the minor unto he attained 
the age of majority, wiU this circumstance invalidate 
the transfer, admitting that the minor was living und^ 
tile protection of that relation? 



B. 8. Such circumstance irill not invalidate the trans- And of pn>« 
fer, because in point. of fact the seizin of the grand- ^®^^<^^ 
father's brother is eqtiivalent to. the seizin of the minor. 
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' Q. 4. IS, at the time of traiurferring the proprietarj: 
ngbt; there was a third sharer in the estate iivquestion^^ 
will^ this ^ eircmnstance invalidate tb^ tii^iisfeT - of tha^ 
donor's share? 

Oia how in- R. 4. Such circumstance will, undoubtedly, inyalidate . 
Ion of LdX the transfer, because it superinduces the legal objection- 
mteness. ^f indefiniteness. Unless the share of the donor 1k^ 
separated and parcelled off from the joint property^ 
either previously, or subsequently to the gift, it operates^ 
to prevent a legal transfer of proprietary right. 

CASE XIV. 

Q. A person died, leaving as his heirs, two widows 
and a daughter. A few years after his death, both the 
widows made over by gift to the daughter, all their right 
' and title to the property left by the husband. She (the 
donee) executed an agreement in favour of ber mother, 
engaging to provide her during her life-time with food 
and raiment, and after her death to perform her funeral 
ceremony and obsequies. The donors caused the rents 
of the estate to be paid to the donee, who afterwards, be- 
fore the death of her step-mother, disposed of the landed 
property -so acquired, by gift to the defendant;* and he>. 
f6ur months after the death of the donor, (who died be- 
fore her step-mother) took possession of all her.property, 
in virtue of the gift. It is proved, by the testimony of 
witnesses, that the donee is a son of tha>donot*s uncle, 
but whether the son of a paternal, or of a maternal uncle/ 
does not appear. Now the mother of *ihe firet donee 
(that is to say one of the widows who survives) wishes* 
to revoke the gift which she made in favour of- her-, 
daus^hter. Under these circumstances is she, according 
to the Moohummudan Law, coiil^etent to resume the 
gift, and to recover the estate from the possession ^ 
the second donee or not? 
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,<R./Ai0qording to Law^ the gift which was made by Of « gift with 
the widows of their legal shares is valid and good. uohb. 
1$ i§ laid down in the Viqaya, — " If two i>jp^rsons jointr 
1 jr^ make a gift of a house to one man^ it is vfdid.'' The, 
agreement- executed by the daughter in favour of her 
mother does not invalidate the gift; as is declared in 
iUerHidajffl, — " Gifts are not affected by being accom,- 
ganied|>y invalid conditions. The gift is perfected by 
the donors delivering the possession of it to the donee.'' '^-^ 

So also in the Viqaya, — " Gift is perfected by complete _ y ^ 

seizin." The donor is not. entitled to revoke the gift A gift from « 
which she made in favour of her daughter, because, in be resumed ^ 
this case, there are two obstacles to resumption ; first ' ?Sf *^ *^ 
the death of the donee ; agreeably to the doctrine laid death of the 
down in the Cunzood duqaiq, — " One obstacle to the ******' 
resumption of a gift is the death of one of the parties ;" 
and secondly, relation within the prohibited degrees^ as 
is stated in the Hidaya, — " If a person make a gift of 
any thing to his relation within the prohibited degrees, 
it is not lawful for him to resume it"* The donee 
made over all her property by gift to the son of her 
uncle, who aid not however make complete seizin of it 
during her fife-time ; on which account her gift in fa- 
vour of him is null and void ; as is laid down in the 
Ibrahim Shqhee, — " A gift cannot be perfected but by 
the complete seizin of the donee." So also in t^e Hi- 
dayUy — '* It the donee take possession of (he gift in the 
meeting of the deed of gift, withoiU the order of the 
giver, it is ^lawful, upon a favorable constinction. If. 
on the contrary, he should take possession of the gift 
after the breaking up of the meeting, it is not lawfiil. 
tmless he have the consent of the giver so to do." 
The gift, which was made by the donee in favour of her ^^^ ^t may 
uncle's soff, being thus null and void, the' property in w'hlirllldl- 
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ftaUoftbs dispute siiaiild be considered «s the estate of thedaif|h- 
dflBMaaMsiB.^^^ and it should be first aiq[>Ued to pay for her funenil 
ceremony and burial, without superfluity of expenee^ 
yet without deficiency; next to the discharge of her , 
just dcbts» then to the payment of her legacies out of ' 
a third of what remains, after her debts are paid ; and 
if there remain any surplus it should be made into three 
siwre of ft parts, of which one will go to her mother as her legal 



■><^^^^^ * share, and the remainii^ two to the son of her uncle (if 
ek'sioii. he be the son of her paternal uncle) as residuary ; othei^ 
wise he will not be entitled to any share of the inheii- 
And with a tance, and the mother will take the whole property left 
mtenai un- by the daughter, in satisfactkm of her legal share and 

Cms fOA* «r «.? ^ 

<m account of the return.* 

CASE XV. 

Q. A person, after the death of his first wife, without 
any relinquishment on her part, or satisfaction made 
by him of her claim to dower, marries a second wife, 
and then confers on such second wife the proprietaiy 
right to his entire property, in lieu of dower. He how- 
ever does not put her into possession, but retains it 
himself. Afterwards, when of a sound disposing ndnd, 
he executes a deed conveying to the heirs of each of his 
wives the joint proprietary right in his estate, not restf- 
ving any part of it Under these circumstances, is tie 
gift in lieu of dower, made by him to his second wife, to 
be considered valid and to be u^ield, notwithstandiBg 
the debt due by him to his first wife on the same ac- 
count; or is he at liberty, notwithstanding and subse- 
quently to such gift, to distribute his property among 
the heirs of both his wives? 



* The reason of this is, that a paternal aDcle'i son is a realdiurj Mr^ 
and inherits together with a lefal sharer;. whereas a ■atmial oris^ 
son ranks among the distant kindred only, who are altogetlier eidndti^ 
ih« the inharitaMf^ if Ihtiv bt any lagal sltevrvBiaM to fit Rtoa. 



I 
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S. If tbe pencm. wiiose fint wifer was deceased; in D^inidon^ 
making the gift to tlie second wife, had expressed hinn ormutatigift 
0df fo this effect; that he had made a gift to, and coi^ 
fened on her. Use proprietary Tight to Inaentire piopertT, 
In exchange of a certain portion of her dower> this-is 
not, according to Law, a gift in consideration of an ex- 
change, bnt it is a contract of sale, both as to the coni- Resembles t 
dition and effect Snch is the mllYersally admitted opi- !dn^*s^ot fe.*^ 



J \ J 



nion, and, in a contract ^f sale, seisin is not a requisite ^^i^- 
condition. Tbe circumstance of his being indebted to 
his former wife, does not incapacitate him from con- 
cluding a contract of this nature, because a debtor is 
not precluded or-intmlicted from the disposal of his 
property. Such contract would therefore be ujAeld, 
the thing sold must be considered to be the property of 
the purchaser, and the sell^ is not at liberty to make 
a subsequent disposition of the property sold;' among! the 
heirs of his two wives. But if he had expressed 1pm- 
self to this effect; that he had made a gift to and c^ ^^jj^^^j!^^ 
ferred on her the proprietary right -to his entire property, ^ ^«<^ or 
on condition, that she would give to him a certain poc- utioT ' ^^' 
tion of her dower, and the donee accepted the condi- 
tion, it would be a gift on stipulation. According:ta.Law 
it is considered in the light of a gift, as to the conditjon, ginl^/'sei. 
and sale as to the ^lect Seisin is requisite io its '!° ^ "^^^ 

^ site. 



, and tbe gift cannot be said to be establish^ 
antil the parties diall have made seisin, but the property 
conferred remains, as formerly, at tiie disposal of the 
donor. He wiU, therefore^ be at liberty to make a sub- 
sequent disposition of it amcn^ the heirs of his two 
wives, because an owner has unlimited power over his 
own property. Authorities extracted ftom the eommei^ 
tary of Chai^pee, — ** I Jiaye, given to you this slave for AnthonUes la 
this garment of yours or for cme thousand dirms." T^o^ HiM^iwL. 
which proposal the pesnson addressed assents. This'Is 
m contract of s^ .l|«tl|.M iingwAi the oondition and 

b8 
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the effect, agreeably to the doctrine maintain^ in fto 
Kifdya, and, miiTersally, inotiier antfaorities. So also 
in the Si^rhi Viqaya^^^ A contract of sale is estab- 
Udiediyy cohfiarrmg a riglit to one thing in lieti of ano- 
ther." So also in the Hiddya, — " The expfresMona I have 
given yon this for that," or ** take it for so mnch" have 
the same signification ad the terms, '^ I have sold or 
ptuchased from yon." So also in the Ftgfay^-^'^ Where 
these exist tihe sale is complete/' By these ate meant 
declaration and acceptance, and, when these are fonad 
to exist, the salais landing; fttmi which it follows that 
seism is not Sr condition, and wheie these do not exist 



or iaUMtioii the sale is not binding. According to the 
imbeciuty. fiqa^ a person of disposing mind is Hot inhibited by 



means of imbeciUty cnr profligacy or debt. Tliis is Ae 
doctrine of Abpo Hum^a. Bat^ aeoording to Shqfei 
and the two disciples, a man may be inhibited hy leason 
of imbecility. According to tfie saale authority, when 
creditMs petition a Court of Jostiee to reatiain an iiH 
soly^it debtor from alienating his property by sale or 
other obligatioa, an order to that eflbct may be gnated. 
of profllgac^' According to iSAq/et, a profligate pemm may be restrain- 
ed with a view to his correctkNb Acooidiag to the 
comnventary of Chulpee, it is necessary, in the ease of 
an inhibition f<Nr debt, that tho cieditofs should fRray for 
And in cues the restraint being laidndn.* But, in the |^w9ent ja- 
of debt. stance, it does not appear that the creditors made any 
petition to that effect. In the Viqaym it is stated that 
a gift on stipulation is a gift, as it regards H^ condi* 

Anthoritiet in ^"' ^^^ therefore seizin is requisite^ aad it is moiWYir 

tiie case of n Stated to bo u Sale, as it regards the affect In tha 

od /ioio. ShuHd Viqaya a definition is aflbrded of irhat con* 

stitutes a gift on stipidation, as if one man ohaidd say 

^nvam in tkk inilnttce, hoWctet, the isUliillos enMwl ^ g ea oi i ^ »st 
the debtor may be reetnuqed from dolnjc any net masitetlj celM^o 
•ml pn()iidieial to the tntettM of hli ^llon. See PM:MNlt. 
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4(1 another; ** I have given yon this thin; on the coa- 
^tien of yooT ifiviBg me thaf It U abo laid down in 
the HidayMy that^ in all cases of contract of gift on 
atipulation, mntoal seiaEin d each of the artides ex- 
•changed is necessary.* 

CASE XVL 

* Q. A respectable mdiyidhal^who died seven or eight 
^ears ago^ had three wives. By his fibrst wife he had a 
^n and^ two daughters ; by his second, two sons and 
three danghtors, and by his third, only one daughter. 
The first wife with her children are living, and axe in 
'possession of all the property left by the deceased. The 
isecond and third wives died before their hnsband,. but 
"tiieir children survive^ and those by the second wife 
'now lay claim to a sum little short of fifteen diousand 
jfupees, that is to forty^nine out of ninety-two parts of 
4he estate* The first wife and her children, who are the 
-deftndluits in the present action,, plead, in answer ta 
Ae claim, that some yeara previous to bis death, the 
deceased husband made over all the property, moveable 



>*** 



* VUs ease erltiMts a dlsfiiielloik betweea tiie teims of Biba-bU lumz^ 
^fvanMMl^flaa4 JiiW49«ibpvMoi/wiaOT^^ SMPria: 

GRU 15 and 16. Tlie distioction would atfot sig^ht seem to be merely of 
a veiM aatan; Irat flvaitlM aatme of tfee tomi used it doea not appear 
tfi be wholly gioopdlese. Tbey aay that Hibm4nl houz ia a sale in every 
aense of the woici. In sale mntuid seisin 'is net requisite to render the 
.#oiitraoi valid, aqd Iha tenw in whkh^^a oantract of this kind is entered 
into, imply that the articles opposed to each other are present and that 
theie tt lK> danger ef either party sniferfaig ftomUM othei^s frand. 
** I have ^ven yon this for that** in^iea that the ooasid«rfition is pie- 
sent, and Ihat the person will take care to receive it before parting vrith 
Ms pwpertys and the hsw themfon annesea to it the quaKty ef a sale, 
both with regard to the condition and effect Bibiba dmrt-col Iwux. 
Hiey say, is a eeetract*of a diftsent descrfption. The terms used imply 
e eontingency. Hmis ^ I have giveii ypn Ipila oa tfeadt^ioa of your giv- 
fng me such a thing.** Now, In this contract it is observed, that, as to 
A^ oeaditiaM, it has the pi^party of a gilly hi wUeh seiain is reqnislte ; 
otherwise, if it wen valid and biiiding withont snch condition, the con- 
flideratioB might he wkhheld, and It might thereby become as it were a 
ntfdum pHium, Af to the e^eoC, tfiiy eo^tiaet is declared to have the 
property of a sale, th^t Is to say. after redmeailty of seizin^ it b^cones 
^laActAsaltt. ; ^ 
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md immoTeaUe, ancestrel aad acquired, to iiift fiat 
wife, by a deed of ISba-bil Jvmz in exchange for tbieB 
lackfl of mpe^Bs due to ker on account of dower^irtiidi 
deed waft duly aathenticated and attested. In soppoKt 
of this plea the defendants filed the deed, alignin g tbe 
property as a Hiba-bil Iwuz* It appears, from the evi- 
dence of the witnesses adduced on the occasion, that 
the deed in question was executed by the deceased 
husband, to appease the anger of his wife, who, hayinif 
taken umbrage at some domestic occurrence, was on 
one occasion, about to leave her husband's house and 
to retire to that of her brother. It further appears finim 
tbe evidence in this case that, although the /deed pue* 
porting to be a Hiborbil Jwuz recited that the contrad* 
ing partieis had made mutual seian of the artides op* 
posed to each other, yet that, in point of fact, the 
husband remained in possession of all his property till 
his death. Under these circumstances, can such a deed 
operate to prevent a devolution of the property agreOi- 
ably to the Laws of Inheritance? 



Gift is of two 
kinds. 

Of unqualifi- 
ed gifu. 



Of qualified 
gifts. 

Of Hiba-ba 

Skurt-ool 

Jwuz, 



R. Gift is of two kinds — It is eiAer unqualified and 
Toid of any consideration, as, where the donor inakes 
an absolute gift of property ; in which case seixuk of 
the property given is essential to the validitj €>£tho 
gift: or qualified, of which there are two descriptioair 
first, Uiba-ba Shurt-ool Iwuz, which is accompanied by 
the expression of a condition, and consists in a person 
offering to give to another some thing on condUiam. of 
his receiving from the donee some thing else. In this 
case, also, seizin of the thing given is requisite^ and it 
is also essential that it should be defined and separated 
from the rest of the donor's property. But this de^ 
scription of gift resembles a gift in the first stage only^ 
and sale in the last stage; that is, after the receipt nf 
the consideration. Such a gift therefore, unacconpa* 
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littd fay «eisiii» camiot operate topreyent ibe dcprolutidi 
of the propestjr agreeably, ta tbe Iiami of Inhefitanc^ 
after Ifae Batufaetion - of alt prior xlaims on. the estate^ 
gncsh as debts, dower, legaoied, &c» Secondly, Htbo-MI Qf HOa-m 
Iwuz, which consists in a person saying to another that ^*''*^ 
he has given snch a thing for such a thing, as for this 
doth, or for this slave, or for a thousand dirms ; and 
Ibis description of gift resembles a sale in both stages,' 
tgieeably to the nniyersalty received cpinion; in wbiclb 
case the seiasin of the donee is not an essential condi*^ 
tion. It appears also that the deed executed by the 
bnsband was of this description, and if it b^ duly 
proved, it will certainly supersede all claims of inhe^ 
litanoe. This opinion is delivered in conformity id 
the doctrine contained in the Hummadeea, the Kholdim 
Md other Law Tracts.* 

CASE XVII. 

Q. A person dies, leaving two wives ; but during his 
life-time he made a gift to one of them of all his pro* 
perty, including his household effects, money and jewels. 
Id Uea of the dower stipulated for her at her nuptials. 
On the death of the individual above alluded to, his two 
^ves (the one to whom he mietde the gift having had 
by him one daughter, and the other two daughters) enter 
into 'a dispute relative to die succession to his property. 
Under these circumstances, is the gift of the husband 
'valid, or in what proportions should the estate be dis- 
tributed? 

m 

R. It appears that the gift, in this case, was of that 
description of gift which is technicaUy termed in Law 
a Hiba-hU Ivmz or gift for a consideration, and this 
species of gift resembles a sale both in principle and 

* ^FkiK Gifts 15 Mid 16w 
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flffect; bat tkare is a doubt m to Ham lofaMtf of 4Uk 

tnuuactum, fifom tiie eiiciuiistaiice of dio articles o^ 

posed to each other conslstiiif partly of money, wUdi 

or HiimM ooDStitates a £11/ sale. In tliis description of contiaci 

f^h^^^ seisin on the spotis essential to its yaliditjr. If sefsin 

of the coMi. «ui made, the transaction mnst he held to be TaBd; if 

dention on 

both lidcf . not, it mnst be declared nnll and ymd, and botii llie par^ 
ties have a right to recede from the eontract 80 abo 
tiie heirs and creditors are at liberty to set it aeide and 
resume the property parted with, on wcfmjblg the eon^ 
sideration forin^h it may have been gtveo, nntfl which 
tune, the propaty will remain as ayledge in the hMidi 
of the purchaser, bat, when the cons i de rati on is ie» 
stored, it will become sabjeot to the Law of Inheritanee ( 
and, in this event, it shoold be node into fiirty-eig^ 
parts, of which eadi widow is entitled to throe 
each daughter to fourteen* 



CASE xvni. 

Q. A certain woman made a gift (rf* her estate U^ 
another woman, with this condition reserved, that Ao 
donor was to enjoy the property during her lifiMine^ 
and, that on her death, it was to devolve on tiw 
donee. Agreeably to this gift, the donee entered open 
the estate, made the collections of the rents and proi> 
fits, and delivered them to the donor. The dmor, how^ 
ever, all along kept possession of a smell portion ct the 
estate. According to Law, is such gift valid tnr oAer* 
wise ? and under it, had the donee power to alienato tbe 
estate by sale, and would a deed of sale ozecated by 
the donee become valid and binding; from tko drcnm- 
stance of the donor's having become a party tiierets^ 
by formally affixing her name to the deed? und, ate 
that, if the donor make a gift of the same estate to a 
third person, should sudi gift be upheld or set asuist 



k 
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- <SL A gift i8 not perfected ei^eept by comi^ete eeidn^ in case of an 
It appears, in tfiis cafe^ tliat the donor retained a por^ ^ the d<mor 
tiM of the eitate and. pat the donee into posgeesion of of^aie'^exe?^ 
the lemainder. Thia does not oonstitnte deliyeiy snffici* coted by the 
Mt to estabUah the validity 6f the gift. Had the donor ^"^'iluoid 
pat the donee into possession of the whcde of the estate^ c^*^^ 
Ao gift wonld have been ownplete and the emidition 
Mierfod^ anU and void; but, as the donor retained a 
pait in her own possession, oomplete seizin cannot be 
etsblishod^ withont which a gift is of no effect; bat aa 
ihm donor finnnaUy affixed lier signatore to the deed of 
sain Melmted by die donee, such act is indicative of 
her bring a consoiting party to the sale, and that the 
eontraet was enterod into by the desire of the donor, as 
wen as of the donee. Under these cirot|instanoes the 
deed of sale mnst be considered valid «nd binding, and 
the contract founded thereon most be uiriidd. The do* 
nm has no anthority afterwards to dispose of the same 
estate to another person.* 

CAS£ ;8IX. 

Q. 1. A woman made a gift of her entire property to 
her grand-son, a child aged five years, and five years 
afterwards, she made a distribation of it among all her 
htixB, indading the abolre-mentiolied grand-son. Is sadt 
a gift of her property to one heir legal and valid, and 
ia she afterwardis at liberty to resnme it? 



. S. 1.. Sach gift is legal and valid, and does not admit Of a gilt i^ • 
of rettimption, becanse between the grand-mother and to her giwd^ 
her grand-son, there exists a relation within the prdhibi- *^ 



*n« dMJriea la tUi MM ipmM MMi at tot lifht to be contnury te 
the genend doetiiiie of |^; trnt, althouf^ not eipiettly mentioDed, 
t^e leaMii tan — ^*n«filii«fHr the tiUdity of the sale was the fliet of the 
dMMi^s hmirlBSptitad nA the poataieloii of tfiethiiigr gtren aad mado 
itomrtoth^ donee ttt be dettrerid to the Tendee, wheB the gill ceased 
to be fatatt^aad it hi a nde aiat wsmnptJoii cannot tahe place after tto 
pnqperty shall bate beca tnMsfeocA 1^ a tftM peivoe. 
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ted degrees, and such relation is an obstacle to i^aunfk 
tion. Her distribution of the property among the heiiy. 
generally, five years after the gift, is null and yoid, and 
the former gift will remain in fall force. According to 
the Shmrhi Viqaya,—** To perfect the gift of a thing 
which is in possession of the donee, new seisin is not 
reqnisite. The gift of a father to his child is perfected 
by the mere declaratimi. Whatever gift is made by a 
stranger to him, he should take possession, o^ if posses* 
sed of sufficient discretion to do so, or his fitther or 
grand-father should take possession of it on his behaU^ 
or the guardian appointed by either of them, or his mo- 
ther, provided he be residing with her> or a stranger io. 
whose house he is educated.'' In the same authority 
the obstacles to resumption of gift are stated to be 
Of imfocv seven. 1st. The incorporation of an increase with the 
bie giAf. gj^^ 2nd. The death of the donee. 8rd. The donee giv- 
ing the donor a return or consideration. 4th. Alienation - 
of the gift. 5th. The parties being husband and 
wife. 6th. Relation within the prohibited degrees. 7th* 
Destruction of the thing given.* 

Q. 2. The grand-mother and tlie mother of the plain- 
tifT in this case, that is to say the donee, after the death 
of the donee's father and five years after the date of the 
the gift, make a distribution of the property among the 
other heirs. Is the distribution under these circum- 
stances valid? 

R. S. The gift having been already declared to bt 
legal, and the retractation of it inadmissible, the distri^ 
bution subsequently made must necessarily be null and 



* See Prin: Gifts 13. In that priiici|ftle only fire impediments to le* 
tiimption are enumerated, bat the fact of the parties being hasband sad 
wife, was included in the prohibition relatiTO to lelationa. Tlie desfzas* 
tion of the thing given was inadTertenUj omitted. Thft dmih of Ae 
donor also openites as an impediment 
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y)h9. The question is not at all affected by the fact of 
the donee's father being dead or in existence at the 

I 

time. The authority above quoted from the Shurhi 

Viqaya is sujfficient to support this answer^ in addition 

fo which the following authority from the Hidaya is 

Applicable :—" If a father make a gift of something to 

his infant son, the infant, in virtue of the gift, becomes 

proprietor of the same, provided, &c. The same rule 

fields when a mother gives something to her infant 

son whom she maintains, and of whom the father is 

dead, and no guardian provided, and so also with 

respect to the gift of any other person maintaining a 

dhlld under these circumstances. If a stranger make a 

gift of a thing to an infant, the gift is rendered complete 

by the seizin of the father of the infant. If a person ^^^ caa 

make a gift of a thing to an orphan and it be seized on ^"^^^l!^ 

his behalf by his guardian, being either the executor an infant. 

appointed by his father, or his grand-father, it is valid. 

If a fatherless child be under charge of his mother, and 

she take possession of a gift made to him, it is valid. 

The same rule holds with respect to a stranger, who has 

the charge of an orphan. If an infant should himself 

take possession of a thing giv^i to him, it is valid pro^ 

vidcd he be endowed with reason." 

CASE XX. 

Q. 1. Two brothers lived together in a state qt 
union. They were both married, and one of them had 
a-' son and three daughters. Both brothers joined in 
convejring their entire property to the son above-men- 
tioned (who was only seven years and a half old at the 
time), -executing a deed of gift in his favor to that 
effect. Is such gift valid according to Law ? 

R. 1. The gift by two persons to a minor, one of Of gift by a 
irbom being his father ^nd tiie other his oncle, of their ^' 

92 
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to- one m«i it is valifL" In the Futawa Sura^ool Mo<h 
neer,— '' Tt is necessary that the gift should be divided 
off, and distinguished at the time of seizin." In the 
DoaruM MaklUar,-r-** If, during a period of health, a 
person make a gift of all his property to one child the 
gift is valid, but the donor has acted sinfully/' -^ And iu immo- 
tradition of Naaman Bin Busheer is related in the raUty. 
Mishqat'i Shureef to the following effect: — *^ When I 
was only seven years old, my father made me a present 
of a slave, to which my mother objected. On which the 
prophet was called to witness^ and he was made ac^^ 
quainted with the circumstances. Upon this he asked 
my father, if he had any offspring besides myself, and 
a reply being made in the affirmative, he was next 
interrogated if he had made a similar present to each 
jo{ his children. He replied that he had not. On which 
the prophet observed that this was injustice. The 
prophet said, — ** Return home, fear God and make im« 
partial distributions among your children." In the 
Doorur-i Mokhtar, — " A superiority of affection mani- 
fested to one child above others is not blameable-, 
because that is a natural impulse- So also in the case 
of gifts, unless injury to the others be intended. If 
such was intended, an. impartial distribution should be 
made. According to the opinion of the latter, the gifts 
made to a daughter should be equal to those made to a 
son, which opinion has been approved/' By the latjter 
is meant Aboo Yoosuf, whose opinion is generally (oU 
lowed in judicial matters. As injury is declared to bo 
the cause of the equalization, in every case of partial 
distribution, where injury appears to have been the 
abject, it foUows that an impartial distribution should 
be directed.. But> where a man gives all his property to 
one child, the injury must of course be greater a fortiori. 
Moulana Moohummud Amjud, who has written a legal 
commentary, entitled the Futawa Qinoojee, expresses 
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Gift to one 
\r\fe, by a 
husband, of 
property be- 
longing to 
another, not 
sufiicient, tho' 
made by the 
written per- 
mission of the 
latter. 
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himself thus : — *' It is a maxim that oppression pnt* 
tised by an ancestor towards his heirs is not allowable^ 
but it is not generally understood merely to aigniiy (as it 
really does) that the gift by a father, while in health, to 
one son of his entire property, or of any portion exceed- 
ing his due share, is iiijustice towards the others.** 

CASE XXI. 

Q. 1. A person, having two wives, executes a deed 
in favor of the first, transferring to her all right and 
title to his property, real and personal, in satisfaction 
of her dower. Two years afterwards, he executes ano- 
ther deed, in favour of his second wife, transferring to 
her the right and title to one moiety of the said pro- 
perty, in satisfaction of her dower, having obtained the 
written permission of his first wife to do so. In thi^ 
case will the second wife be entitled to half his estate^ 
on his decease, in virtue of her claim of dower 1 

R. 1. The husband, in this case, transferred to his 
first wife the right to his entire property in satisfisiction 
of her dower, previously to his assignment of a moiety 
of it to his second wife. This second transfer therefore 
is null and void, because the proprietary right to the 
thing given, had passed from the husband and had 
vested in his wife. This is supposing that there was 
no permission granted on her part But, admitting the 
alleged writing containing the permission to be fully 
authenticated, it merely states that the husband is at 
liberty to execute a deed assigning to his second wift 
half of the property, which he had before transferred to 
his first wife, in satisfaction of her dower; and it will 
not avail the second wife, because, the consent of th* 
first is wanting to give efiect to the deed after its execn* 
tion by her husband. This does not appear to have 
been obtained, and the mere written permiisioa is not 



^ 



Precedents^ aj g\fU^ ^321^ 

|]Dg«lly 9tifficteiit to entitle the second wife to take balf 
the property.* From the e^dwce ia this case, how* 
erer, it would appear, that Mch permiwon never was 
given. 

Q. 2. If the first wife did not make any written per* 
mission in favor of the second, will she be entitled to 
take half the estate on the death of her hnsband; he 
aot having given her possession of the property while 
iM lived? 

R. 2. Under these circnmstances she will not, a fin^ And aforHoH 
turn, be entided to take any of the property. ^?^ ^^" 

m 



Q. 8. The first wife executed a deed of gift of her en* 
tire estate to a person whom she had adopted as her soa» 
and who was then a minor. Hie name of her adopted 
son was, at her solicitation, registered as proprietor of 
some parts of the estate, but not of others, of uddcb it 
is proved that, for the period of two years and a half 
after the date of the deed of gift, she continued in 
possession, and was ostensible proprietor. It was also 
proved, that she mortgaged it in her own name, not- 
withstanding that the parents of the minor, whom she 
had adopted, were aUve. Under these circumstances 
will the validity of the gift be sufficiently established by 
her seizin in behalf of her minor adopted son, or ¥rill 
the gift of the estate be rendered null and void, in 
Consequence of the donee's not having made entire sei- 
8in> or not having been roistered as entire owner. 



* Some little degree of casaistry appears in this doctrine^ althon jh it 
i» DO doubt eonfonlable to Law. The reason assigoed is, that the 
hasband could not have disposed of the property, in any manner, linless 
the first wife had reoonveyed it to him in the shape of a (^ift or otherwise, 
or unless she had appemled him her agent for the purpose of transfer, 
in which latter case, the transfer shonM hare been made in the name of 
<he prindpal, aiMl not in thst af tilt sgVBt 
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R. 3. The gift of those parts of the estate <if wbiffi 
the minor was registered as piopiietor> and of which he 
took bond fide possession^ is undoobtedly valid; but 
there is a difference of opinion among lawyers concern 
ning his right to those parts of which the donor continued 
in possession, as ostensible proprietor; By some, the 
doctrine is maintained that the «eiziti liy the donor on 
behalf of a minor donee/wbo is liTingin his family, but 
with whom he has no relation, is not sufficient to esta- 
blish the validity of a gift, if the father of the minoi 
be alive and present ; but that it is sufficient if he be 
not alive and present Others* contend that the seizin 
of the donor (not being related to the donee) is suffici^ 
atraiiger on ent to perfect the gift made to a minor, and this is the 
iaSor^don* e <>pij^i^^ ^^ modem lawyers, such as the authors of the 
whea iuffici- Jama-i-roomooz, Butjundee, Doomr-i Moikfar, Ibra* 
himshahee, Qohislaneef MooltaqH, &c; who have declared, 
that decisions are conformable to the doctrine of the 
sufficiency of seizin, by a stranger in whose bouse the 
minor donee resides. Those lawyers who maintain 
the opposite opinion do not pretend that it is followed 
in practice. The mortgage by the donor, in her own 
name, was not legal. Her having done so cannot affect 
the right of the minor donee, nor in any shape invalidate 
the gift ; for the mortgage cannot be considered as a 
proof of resumption on the part of the donee, because 
resumption of a gift is not lawful under such circum-^ 
stances; Besides it must be in express terms, and not 
implied by the donors appropriating the profits or other 
similar acts, and it is no where laid down that resump* 
tion of a gift is of two descriptions, one express and the 
othet implied.* 



* There was a difference of opinion anionic the JLaw Offieera, in tbeif 
•xposition of the Law relatire to the first and thiid qvestions. Tk^ 
Kazee ool Koozat (Nujmooddeen All Khan) was o( opinion that tif 
written permission, granted by the first wife in faVor of the seoomlt waa 
fofficient to uphold the disposition made by the hoibMMi in kK[.tuoi^ 
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<2. 4. If tbe estate^ whicb t&e donee transferred by 
gift to her adopted son,. was held by her in joint pro- 
prietary right with her brother, will this circamstancd 
afiect the yalidity of the gift, as far as relates to her 
own property ? 

R. 4. The gift will be nnll and void by reason of its o^ft o^ Joint 
indefiniteness, the brother having a joint proprietary '^'''''^' 
ligfat. 

CASE XXII. 

t 

Q. 1. A person disposed of his property, consisting 
of a dwelling house, to another, but did not relinquish 
tbe possession. The donor and donee continued jointly 
seized of the property given. Under such circumstances 
is the gift valid according to Law? 

B. 2. Such gift is not valid according to Law, be- The gift of a 
cause, in the case of a gift, it is a legal condition, that a2d*yoid \t^ 
the donee should take complete possession, without the the donor sob. 
association of any other person, and that the donor cnpj it or re< 
should make complete delivery, and totally relinquish ^1,}^^^^*^ 
the possession of the property transferred, leaving it ty therein, 
exclusively to the donee. But in the case stated, it 
appears, that the donor did not relinquish possession of 
the gift. On the contrary, the donor and donee re- 
mained in joint occupancy. It also appears, that the 
donor inhabited the house, until the time of his death, 
and indeed that he died in it. This fact has been 
clearly proved. In books of Law it is expressly stated, 
that if a person dispose by gift, of a house to aitother, 
and continue himself to inhabit it, or even keep some 



Aod he WEB moreorer of opinion that a mortf^age hariog been granted 
by the donor, in her own name, of the lands foruierly giren, amounted to 
an implied resamption of the gift, and should operate as soch. The legal 
•pinion of the majority, howcTer, as laid down in the aboTO aosweis, 
was adiiered to. 
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part of his property therein, the gift is Toid, ikon tt« 
circumstance of complete ddirery and possession not 
Exceptioiis. having been established. Except in the instance of a 
wife, who may give a house to a husband^ in which 
case the gift will be good, although she continite to- 
occnpy it along vrith her husband, and keep all her 
property therein ; because the wife, and her property, 
are both in the legal possession of her hnsdband. So^ 
also some lawyers have held, that'if a father transfer 
him house to his minor son, himself continuing to occu- 
py it, and to keep his property therein, the gift is valid; 
on the principle, that the father in retaining possession, 
is acting as agent for his son, according to which doc- 
trine, his possession is equivalent to that of his son. 
But some lawyers object even to this principle.* It is 
clear, however, that with the exception o( the two 
instances above-quoted, namely, that of the gift from 
the wife to the husband, and from the father to the 
minor son, any person disposing of his house to another 
by giilt, must rdinquish possession, to legalize the 
donation, and must so completely vacate \\^ as not to 
leave even a straw of his own property remaining 
therein, and must divest himself of all use and benefit 
therefrom, surrendering it totally to the donee. Under 
such circumstances only, can there be said to be a 
complete delivery and possession, and the gift conse- 
quently be held valid. In this case, the donor continued 
to inhabit the house given, subsequently to the gift, in 
the same manner as he bad previously done, and 
lived in it to the hour of his death. The gift, therefore, 
is wholly and unquestionably nuU and void, and being 
so, the proprietary right in the house remained vested 
in the donor, until his death; after which event it 
should devolve on his legal heirs. Authorities : Hidaya, 



• See Piin : OiAi 8 and a 
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In case of gift seizin has hteA especiaUy ordained; 
theiefore complete possesion id made a condition/' 
Shmrki Viqaya,^*^ Gift is perfected by complete seizin^ 
kt such manner as the natnre of the gift may admit of. 
Moveable and immoveable property have each their 
Impropriate mode of seizin/' The Commentator Mirza ^f ^^^^eccs- 
CAti^pee has observed^ that *' the proof of right to a gift sity of the do. 
depends upon its being separated and delivered/' j^^ii^q^lgij. 

Kazee Khan, — *^ A person gave a house to another, and j^^^pe^s^excUu 
ddivered it to him, but there were the effects of the donor sive posses. 
in it This is not legal, because the thing given is em- '^^^ 
ployed to the use of something that was not given, and 
consequently this is not a delivery ; that is to say, there is 
not established, on the part of the donor, a complete deli- 
very, for the house may be delivered, and the use of. it re- 
tained/' Another example is given in the same autho- 
rity, — " A person gave to another a house, in which was 
the property of the donor, or a bag in which was his 
food. In these cases the gift is not valid, because the 
things given are employed^ for the use of that which 
forms no part of the gift, which circumstance prevents 
complete delivery, although not preventive of delivery, 
in the ordinary acceptation of the term. The former 
however is the condition, and not the latter/' Foosool 
Jmadeeya, — ^^ A gift with the retention of use is void. 
The use of the thing given for the benefit of the donor, 
prevents the completion of the gift, because seizin is a 
condition, that is to say, the donee must prove complete 
possession, which in this instance cannot be done ; but 
Us to possession, in the ordinary acceptation of the 
term, that may be established, though the use be re- 
tained." Ashbah-o-Nuzayir. In the first chapter of 
the book of gifts it is stated, — " A gift, with the reten- 
tion of use, is void, except in a case where a father 
makes a gift to his minor son, as is laid down in the 
Zukheera, the author of which makes an exception in 

g2 
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favor of a minor son, receiviBg a present from Us 
father.'* Kazee Khan, — '' If a father make a gift of 
land to bis minor son, and coltiyate it sobsequentlyi 
or make a gift of a house to him and dontinue to re- 
side therein, the gift is void." In the Moojunmdy the 
following is stated as the opinion of Aboo Haneefa: 
'^ If a father make a present of a house to his minor 
son, and continue to reside, or keep his property there- 
in, or permit others to dwell therein, without demanding 
' rent, such gift is valid, and the father is acting for his 
son, but if rent be received by him, the gift is null and 
void." This is the latest doctrine of Aboo Haneefa, 
but it appears, that in the first instance, he did not 
make the case of a father and his minor son an excep- 
tion to the general rule, declaratory of the invalidity 
of gift, with retention of use.* 

Q. 2. Is a gift conveyed orally, without the execu- 
tion of any deed, valid, or not? 

Circurostan- R. 2. A gift Orally conveyed is valid, because tender 
to^coxnpicte\ ^^^ acceptance are the only essentials to a gift, and 
^^^ complete seizin of the house, none of the donor's pro- 

perty being therein, and its not being used for his be- 
nefit, are the only conditions to perfecting the gift A 
writing or deed is neither among the essentials nor con- 
ditions. Therefore in a case of gift, if oral tender and 
acceptance are established, and the condition of com- 
plete seizin be also found to exist, that is to say, that 
the thing given was in no manner employed for the be- 
nefit of the donor, and that it was not undefined, the 

* The meaninp; is that, in treating generally of the doctrine coDceniintp 
the validity of gifts, which requires Sie possession of the donor to ceese 
entirely and that of the donee to accrue exclusively, Aboo Haneefa did 
not maJce any special exception in favour of a gift made bj a lather fe' 
his son ; but that in treating of this particular case be has declared Ihtt 
a father may retain possession, as ugent for his sod, of propor^ ^* 
towed by himself, during the minority of saoh Mil. 
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gift is valid; although no deed may have been executed ; 

but, from the proceedings in this case, it has been pro- 

red, that the housb given was inhabited by the donor 

until his death, and the use of the thing given, for the' 

benefit of the donor, renders the gift null and void iir 

Law. Another cause to render the gift null and void oift of a 

in this case is, that it has been proved, that the house ^°"*® ^y ^^^ 

* '^ ' to two pep^ 

was given both to the grand-daughter of the donor and-gona. 
to her husbands and it is laid down in the Hidaya 
and other Law Books, that a gift by one person of a 
house to two persons is invalid, because the gift is un- 
defined, the house having been given to two persons 
jointly and no division of their respective shares hav- 
ing been madls ; and an undefined gift is by Law inva- 
lid. The gift therefore is null for two reasons : the one 
its being used for the benefit of the donor by his inha- 
biting it ; the other, the undefined nature of the gift. 
It is alike, whether there be a writing or not. The gift 
will be invalid, if there are grounds of invalidity, al- 
though a deed may have been executed, and it will be 
valid, if there are grounds of validity, although a deed^ 
may not have been executed. In this case, the absence 
of a deed is not the cause of the invalidity, but the 
causes are, that the house was used for the benefit of 
the donor; and that the gift was undefined. Authori- 
ties: HidayUy — " Tender and acceptance are necessary. Authority for 
because a gift is a contract, and tender and acceptance ofV^^'^^** ' 
are requisite in the formation of all contracts ; and 
seizin is necessary, in order to establish a- right of pro- 
perty in the gift." In the same authority it is laid dowuy 
" If two persons jointly make a gift of a house to one Gi^ of a 
man, it is valid ; because as they deliver it to hiin ^^^^^ ^> ^^** 

' ' ^ persons to 

wholly, and he receives it wholly, no mixture- of pro- one. 
perty can be said to exist at the time of seizin." If one 
man make a gift of a house to two men, the gift is in- 
T^d, according to Aboo Haneefa. . Tlie two disciples 
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is Toidy because, in the first instance, the house is em- 
ployed for the benefit of the property of the donor, 
consisting of his effects ; and in the second instance, 
although not employed for the benefit of his property, 
it is employed to afford him the benefit of a residence. 

• Q. 3. Is a gift valid, made by a person to the hus- 
band of a grand-daughter, notwithstanding that, at the 
time, he has a daughter, and three other grand-daugh- 
ters living? 

R. 3. A gift made under the circumstances stated in Of thefa^ 
the third question is legally valid, because a person is J^er hSTpwl 
at liberty to give away his own property as it suits his P«rtJ* 
inclination. If he pleases he may give it all to one of 
his children, or to strangers, or to beggars. No one of 
his children or descendants have a right to oppose his 
inclination, for the right of- the heirs to the property 
does not accrue until after his death, and not during 
his life-time. If, therefore, notwithstanding he have 
one daughter and four grand-daughters, he dispose of 
all his property by gift to the husband of one of the 
grand-daughters, the gift is undoubtedly valid. But, in 
this case, a great discrepancy is apparent, between the 
claim of the gift and the evidence of the witnesses, and 
it is laid down in the Hidaya^ that where there is any 
difference between the claim and the evidence, the 
latter must be rejected* The difference is, that the 
claim, as set forth in the reply, contends that the gift 
was made to the defendant and her husband jointly. 
Now, according to this claim, a gift is presumed to 
have been made by one person to two, which, from its 
indefinite nature, is illegal, and it signifies nothing there- 
fore, whether such gift is or is not established by the 
evidence of witnesses, as was before stated. But in die SSl!di^ kl^ 
claim, as set forth in the rejoinder, it is contended that differeiii tta- 
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CASE XXIII. 

Q. 1. If the gift made by Masst. Sajidoonisa in fa- 
Tour of Fukhur-oodeen Hoosein to the extent of her 
own share (being one-fonrth of the property left by her 
father,) be declared null and void, by reason of the pro-* 
perty being undivided, or on any other ground of inva- 
lidity, and it be admitted, on the part of the donee, that, 
from the time of the donor's death, he himself and his 
gfuardian had possession of the property so given, is it 
legally incumbent on the donee to account to the donor's 
heirs for the profits which accrued from the estate, during 
his own and his guardian's possession? 



R. 1. The mesne profits accruing from the estate in Of mesne pro- 
this instance (analogously to the Law by which invalid^ intaUd 
sales are governed) are not considered definite property, K*^ 
or identical with the estate itself and, according to the 
opinion of Aboo Haneefa, Fukhur-oodeen Hoosein is 
not accountable to the heirs of Sajidoonisa for such 
profits. The two disciples maintain the contrary, but 
the opinion of Haneefa is best received and most acted 
upon.* 



* There . is considerable obscnritj in this doctrine. A quotation firom 
the Hidaya may perhaps render it more intelligible,—^ It is to be ob- 
seryed that if a person claim a debt firom another of a thousand dimu^ 
and obtain payment of the same, and both parties afterwards agree that 
the debt was* not due, in that case the profit which the clainiant may 
in the mean time have acquired by possession of the money is lawful to 
him ; because the bosmest, in this instance, is occasioned by invaluUiy of 
right; for this reason, that the debt had been owing in consequence of 
the demand of the claimant, and the defendant's acknowledgment of it; 
and it afterwards appears that this debt is not the right of Sie clamanif 
but of the oiheTy (namely, the defendant:) still, however, the thousand 
dimu which the claimant took in satisfaction for his demand have become 
his property, as the satisfaction for a claim becomes the property of the 
claimant, although it be under an invalid right ; — and as the baseness, ia 
this instance, is occasioned by the mere intaUdHy of right of property, 
and not by the absolute nonexistence of that right, it consequenUy can- 
not operate, nor have any effect with respect to a thing of an indefinitk 
mtore, such as money, for insUuice.*'— tf tdsya, to1« a, page 400. 
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CHAPTER V. 



PRECEDEN'l^ OF WILLS. 



CASE I. 

Q. A person sues for possession of a certain estate^ 
founding his claim to proprietary right on the plea, that 
the deceased owner^ in her life-time^ assigned over to 
and gave to him (the plaintiff) possession of her entire 
property, real and personal^ with all the rights and pro- 
fits appertaining thereto, with the exception of the es- 
tate now sued for^ which was excepted by reason of 
its being then under litigation; and that .she moreover 
made a nuncupative will* in his favor, formally and 
publicly nominating him her executor with power to 
realize all outstanding balances of every description 
which might be due to her, and to adjust all claims that 
might be made against her estate. Under these cir- 
cumstances, has the claimant, in virtue of the assign- 
n^ent and will above recited, a legal right to such pro- 
perty as may not have been in the possession of the 
deceased owner during her life-time ? and what differ- 
ence does the law make between a gift and a Tumleek 
or assignment of proprietary right? and also what au- 
thorities can be cited in favor of the validity of the 
assignment and will above specified. 

R. A will signifies an assignment of property to take Definition of 
effect after death, or as if one should say to another ^^^ 
^' give such an article to such a person after my de- 
cease." The thing so given is called a legacy, the per- 
son giving the testator, the person to whom it is given 
the legatee, and the person to whom the trust of giving 

* A nuDciipatire will, agreeably- to the provisions of the Mooham- 
mudas LaW; is of eqnal validity to a written one. See Prin : Wilb L 

h2 
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daimaats having been issued, a woman came forward 
and stated that she was the daughter of the deceased^ 
that the deceased had disposed of her in marriage, and 
that she was the lawful heir to all her property. The 
claimant moreover adduced four witnesses, who deposed 
on oath, that the deceased had, on several occasions, in 
their presence, declared that she had adopted the 
claimant, that she had disposed of her in marriage, 
and that the claimant was her lawful heir. Under 
these circumstances, is the claimant entitled to succeed 
to the property of the deceased woman, or shcmld it be 
considered as an escheat to the Public Treasury? 

R. It appears, from- the question, that the deceased A person de- 
woman declared the claimant to be her heir, in the propnetor to 
presence of four witnesses. The obvious intent and hei?*\ake^8 a 
meaning of this declaration is, that the claimant should sole legatee. 
succeed to her property after her death. It is impossible 
to put any other construction on these words, than that 
they imply a legacy of the entire property, and, though 
this is not expressed in.the letter, yet regard should be 

■ 

bad to the meaning of the declaration.* 

CASE III. 

Q. Is it legal for a man to leave his property by will 
to four persons, being strangers? and, supposing any 
ef the provisions contained in the will to be contrary 
to Law, will this circumstance invalidate the will in 
toto, or only so far as affects such illegal provision? If 
the illegal provision render the whole will illegal, will 
it acquire validity by having been acted upon and 



• Where there are no heiw nor creditors, the Law allows of the entire 

estate being bequeathed by will, and it is not necessary (as it is in the 

ease of gift) that the legacy should be express. On the same principle 

ftkat a legacy may be retracted, (see Prim Wills 11), it may be confer- 

* red, by implication. 
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acquiesced in^ for the space of two or three years after 
the death of the testator? 



Of a will con. R. According to Law, the granting of legacies to the 
me^ wovi- extent of one-third of the estate is admissible. The 
flioD. remaining two-thirds go to the beirs, who are, in this 

case, two widows and a sister, the former of whom will 
take a fourth, and the sister will take the remainder. If 
therefore any one should adduce a legal claim, the 
whole of the provisions of the will cannot stand. Pro- 
perty exceeding in amount one-third of the estate, 
cannot be taken by persons not being heirs. A part, 
therefore, of the will is contrary, and a part agreeable, 
to the Law; but the part which is illegal does not inva- 
lidate the whole. Those persons who^ after the death 
of the testator, acquiesced in the will and permitted its 
provisions to be carried into effisct^ cannot retract with- 
out having recourse to Law.* 

CASE IV. 

Q. A Moosulmaun during his life-time made a will, 
leaving his entire property to the son of his brother, 
notwithstanding the fact of his having then a wife 
living. The will was attested by the wife. Shortly 
afterwards he died childless, and after his death, his 
nephew aforesaid and his widow continued in joint 
possession of his property. On the widow's death her 
brother claimed her share of the property. Under these 
circumstances, is the will made by the deeeased in fe- 
vour of his nephew (such nephew being one of his legol 
heirs) a valid instmment, and sufficient to defeat the 
rights of the widow's heirs? 

* The principal point of Law in this case is, that the general yalidity 
of a will is not affected by its containiog illegal profiiiont. See Pria: 
Wills 9. -o o r 
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R. If the widow after the death of the husband con- A beqaest ta 
sented to the will executed by him, it must be consi- ^alid with the 
dered in all respects good and valid ; because legacies ^^^^^ C"- 
in favour of an heir are void, only in case the other pHed) of the 
heirs do not consent,* and in this case, although the con- 
sent does not appear to have been express, yet it wais 
clearly and unequivocally implied. 

CASE V. 

Q. 1. There were two brothers, one of whom died, 
leaving three sons and a daughter. The surviving bro- 
ther subsequently made a will in favour of his nephews 
and niece (children of his deceased brother), making 
all the real and personal property, ancestrel and ac- 
quired, whether belonging to himself or to his brother, 
into seven shares, and assigning two «hares to each of 
his nephews, and one share to his niece. He did not, 
however, during his life-time, parcel oflF their respective 
portions of the property, and put them into possession, 
but merely empowered them to realize the profits of the 
property, agreeably to the shares which he had assigned 
them respectively. Under these circumstances, is the 
will executed by the surviving brother available in Law? 

R. 1. The will is valid, because the testator is mas- Of legacies, 
ter of his own property, and has a right to make a lega- ^d not belong 
cy in favour of any one whom he chooses. As far J® **** **!'■; 

'' ^ tor, and in fa- 

therefore as regards his own property, whether real or ror of persons 
personal, ancestrel or acquired, his legacy of it to his ^^ heira.*** 
nephews and niece is allowable, but, as far as regards 
the property which appertained to his brother, the dis- 
position made by him is perfectly useless and nugatory; 
because his nephews and niece have an absolute legal 
right to inherit their father's estate, in the proportion 

• See Prin : Wills 1. 
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it is then redtricted to one-third, as has been already 
explained ; and as, in the present instance, the right of 
both claimants is equally good, and the thitd is capable 
of division, it is therefore divided equally between 
them." So also in the Skurhi ' Viqaya, — ^' Proprietary 
right may be established, as well by granting a pemiis* 
sion to exercise proprietary right, as by making an al>- 
solute gift ; for instance, if the proprietor of a vessel . ^ .^ 
of water should say to a party of people who had pet-^ for the abofe 
formed purification by Tyummumy that any one of them 
might use the water for the purpose of ablation ; and 
there was a sufficiency of water for any one of theni 
singly to have wadied in, the purification ivhich they 
performed by Tgumnmm becomes of no avail; for when 
one of the 'party purified himself by aUnti<m with ym* 
ter, the rest must again have recourse to the parificatkvii 
by Tyummwh, because the right of abhitioii was bsto-* 
blished in each individual severally. But if the prd-^ 
prietor of the water had said to them, — ^This water is 
your property collectively, and they toot: posnession of 
it as such, their previous purification by Tyummum is 
not rendered unavailable, because (according to the doc- 
trine of the two disciples) in the case of an undefined 
gift, the proprietary right is vested ii| all the donees 
collectively, and each individual did not possess a suffix 
cient quantity of water to enable him to perform the 
ceremony of ablution. But the more approvedredson 

# 

for this doctrine, according to Aboo Htmeefa, is, that tiie 
water continued to be the property of the donor and 
that option was not established ; fcnr that Nvhere a gift 
is null, an option which is^ comprehended therein Inust 
necessarily be null also. Therelbre if the whole party 
were to confer an option on one individuiS donee touSe 
the water, and he failed to do so, the former puzifica* 
tion by Tywnmum of that [individual is rendered 
unavailable^ according to tiie doctrine of tile two dis- 
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The daughter of the testator's brother wiU take a 
seventh share of the whole property, including house- 
hold effectiSt and every other description of property, 
agreeably to the provisions of the will. Afterwards, 
what remains the sons of the testator's brother will 
share among themselves equally, by reason of their 
right of inheritance as paternal kindred, for the daughter 
(vf ihe brother is not an heir, whereas the sons are heirs. 
The above is the true exposition of the Law in this 
case. Authorities: It is laid down in the TulweehHsA 
other Law Tracts, — ^^ A general term comprehends all Authority 
particulars, and this rule should be applied to all words 
of a general import;" for instance: '^ whatever I pos- 
sess, and the things I possess," comprehend every spe- 
cies of property possessed by the declarer ; and so must 
the will be construed, agreeably to the passages in the 
Kifaya and Hidaya above-quoted.* 



* The meaning of the illustration relative to the doctrine of Tiyumnmm 
reqoires, perhaps, to be explained. The Canonical Law of Moohummod 
enjoins the use of sand or earth, where water is not procurable, for the 
purpose of purification ; and it also enjoins that, as soon after as may be 
practicable, ablution be performed, and if an opportunity of performing 
this be neglected, the previous purification by Tiyymmum becomes 
useless. Now in the ease first put, as each of the persons who had 
performed Tiyi p mmiiii had severally an opportunity of ablution, which, 
by the permission of the proprietor, each was at liberty to use, their 
previous purification by Tiymimmm was rendered of no avail, ther* 
having been a sufficiency of water for any one of them to have used ; but 
in the case secondly put, the gift not defining the respective shares of 
each, was null ; and even admitting it to hold good, no one of the donees 
was competent to use it; the gift having vested in them all collectively, 
fliid there not having be»n a sufficiency of water for the use of the wbolci 
of them. 



\ 
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ornaments^ clothes and the like. In such case, is the 
marriage contract complete and binding; and if not, is 
she legally entitled to recover the property which he had 
given? 

R. 2. In such case the contract of marriage is not 
binding and complete, because declaration and consent 
by the parties are requisite to give the contract validity. 
Under the circumstances stated, the required decla- 
ration and consent do not appear to have taken place. 
But whatever was given, to the parents of the girl Anything 
solicited in marriage, or sent to their house in consi- sideraUon""*^ 
deration of marriage, is legally recoverable. According ^^^^ ^^ 

restored. 

to. the Mokhtusur Oasha/ee cited in the Fulawa Masoo- j^ jrrataitous- 
m€6,r-" A man sent to .the father of a gid whom he had 'y gi^en must 
solicited in marriage, gold, silver, clothes, or other furihcoming. 
property, or made him a present of some articles and 
repeated his presents (as is customary in modern times). 
A. contract of marriage is not thereby executed, because 
marriage is legally contracted only by declaration and 
consent, which do not appear here to have existed." 
So likewise in the Diistoor-ool Koozaut, A passage in 
the Fulawa Kazee Khan is to the following effect: "A 
person solicited the daughter of another in marria«;e„ 
and sent hpr presents, &c. (above cited). 

CASE XL 

Q. Is it customary on occasions of mariage to enter 
into any written agreement ; for instance, a man be- 
troths his son to the daughter of a danciAg woman, and 
that woman, having paid a certain sum of money, takes 
a written engagement from the father of the intended 
bridegroom, specifying that he had received the money 
and agreeing to the marriage of her daughter with. his 
son, for such pecuniary consideration. If the person 
engaging shoold, notwithstanding this written obliga- 
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same woman. Under these circnmstances is the mar* 
riage conformable to Law? 

R. It merely appears from the question^ that the son Marriage how 
and niece, at the same period, during their childhood, f^'tera^. ^ 
imbibed the milk of the same nurse, but their respective 
ages at the time are not specified. The Law makes a 
distinction as to the validity or invalidity of a marriage 
between parties who have imbibed the same milk, 
depending upon their respective ages at the time they 
did so. If the parties imbibed the milk of the same 
woman, on or before their attaining the age of thirty 
months or two years and a half, their subsequent inter- 
marriage will be illegal ; but, if at a time subsequently 
to their attaining that age, it will be legal. So also if 
the age of one of the parties may have exceeded, and 
that of the other fallen short of, the prescribed age at 
the time of their being suckled by the same woman, 
the circumstance will be no impediment to their mar- 
riage.* 

CASE IV. 

Q. A person, with a view to avoid the disgrace of 
having fornication imputed to him, marries a pregnant 
woman before her delivery ; but the woman continues 
to remain in the house of her parents. She now comes 
forward and claims from her husband arrears of alimony 
for six years. The witnesses brought forward depose 
to the marriage having been celebrated sixteen or 
seventeen years ago, and it is also proved that the wife 
never lived with the husband, nor received maintenance 
from him. Under these circumstances, is such marriage 

* It 18 a general rale that any marriage which is prohibited by reason 
of consanguinity, would equally be prohibited by reason of fosterage, 
bot there are two exceptions to this rale, for which see Prin: Marriage, 
&c. 23. 
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CASE VI. 
Q. Is a married woman competent to dispose of her 
jewels, wearing apparel and other effects, by gift to a 
stranger, or does the Law require that she should previ- 
ously obtain the permission of her husband? 

R. A married woman is competent to dispose of her A married wo. 
own effects by gift, whether they consist of jewels or miujd power 
other articles. The Law does not require the permis- propiltj.'''^'* . 
sion of the husband.* 

CASE VII. 

Q. 1. A Moosulmaun, after having a son and daughter 
by his first wife, marries a European woman, having 
converted her to his own faith. Is such second mar- 
riage good according to Law ? 

R. 1. Such marriage is good, because the woman ^^ ^^ w^^- 

fdou and nam* 

was converted to the Moosulmaun religion, which per- ber of wives, 
mits of four wives.f A man may have four wives at 
the same time.j: 

Q. 2. The claim of the first wife, on account of dower, 
having been satisfied by the husband, and she having ^ 

given an acquittance for the same, they mutuaUy dis- 
solve the marriage. The husband, notwithstanding 
that his son and daughter by his first wife are alive, 
disposes of all his property, real and personal, by gift. 



rule, the respective rij^hts and obligations become mutually extinct, 
and do not f<ur\ive upon the death of either of the parties. The 
Civil Law admittiufc a separation of property between husband and 
wife, the same consequence did not ensue. Evans on PotkUry Number 
XIV, of Confuswn or ExtinguiBhrnent, 

• See Note to preceding Case. 

t See Prim Marriage, &c. 8. 

X Whether the woman was converted or unconverted is a matter of 
BO consequence as far US regards tbo legality of the marriage. See Prin: 
Marriage, Uc, 12. 
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CASE IX. 

t 

Q. A person, for some pecuniary consideration, exe- 
cutes a written agreement, that he will marry bis 
daughter to the son of another woman. The mother 
of the son receives the girl into her family, and her son 
dies before the marriage was legally solemnized. Under 
these circumstances, has the father of the daughter the 
right of disposing of her in marriage to another person, 
or the mother of the deceased? 

R. According to Law, the mother of the deceased Rigbt of a girl 
person, with whom the marriage of the girl was intended, the dcatb'o? 
but not solemnized, is not entitled to dispose of her in ^e^^^tw^ded 
marriage. The father of the daughter is at liberty to 
give her in marriage to some suitable person, and if 
she be discreet and adult, she is in every respect 
authorized to enter into a marriage with a person of 
equal condition, as is admitted by all authorities. 

CASE X. 

« 

Q. If A, having married B, should afterwards marry 
her uterine sister C> during the life-time of B, and if 
such second marriage should be invalid according to 
Law, will the first marriage nevertheless bold good and 
will B be entitled to dower ? 

• 

R. The marriage of A with B will stand good, not- or marriage 
withstanding the fact of his having subsequently mar-^iter^thetot 
ried her uterine sister C. As C however, by reason o(^}S^ ^">k 

^ alive at the 

ber affinity, falls within the prohibited degrees of rela- time. 
tion, her marriage with A is null and void, and she is 
not entitled to dower ; but this fact does not invalidate 
tiie prior contract with B, and, on the death of A, his 

k2 
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Q. 2. What description of evidence is necessary to 
establish a marriage? 

* 

R. 2. Witnesses should have ocular proof in all Hearsay ctU 

, deoce when 

instances, except in cases of parentage, marriage, and admissible. 
certain other special cases, in which hearsay testimony 
is allowable,* provided that the witness has a thorough 
belief of the fact, either from its notoriety, or from . 
information communicated by another, whose veracity, 
he has no reason to suspect This is according to the 
Hidaya. 

Q. 3. Can a Moosulmaun lawfully enter into the 
state of matrimony with his slave girl ? 

R. 9. The marriage of a Moosulmaun with his slave 
is useless and inoperative, because the legality of 
enjoyment is as much seclirecj by the right of property, 
as it could be by a contract of marriage ; but the prac- . 
tice has nevertheless been recognized as proper in 
modem times, on a principle of caution and moral 
dread ; because it is universally admitted, that she only 
is, strictly speaking, a slave who has been captured in 
an infidel country, or who is a descendant from such 
captive ; but as to slave girls, in the popular acceptation ^K^l defini- 
of the term, such as those purchased in times of famine ry. 
and scarcity by Moosulmauns and others, the legality 
of enjoying them is denied. It is, therefore, preferable 
to contract matrimony with such persons, for the pur- 
pose of legalizing the enjoyment of them. 

Q. 4. A Moosulmaun marries his four slave girls> 
and afterwards, during the life-time of all four of them, 
enters into matrimony with a free woman. Is such, fifth 
marriage legal and valid ? 



* See Prin: Claims, &c 14. 
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it essentially necessary, to estaUish the fact of a mar* 
liagfc, that the person by whom the ceremony was per^* 
formed should give evidence as to the fact o( its solem« 
nization? and is it requisite to the validity of a marri- 
age that the woman and her guardians should approve 
of it? 

R. It is proved, by the testimony of witnesses, that 
the marriage of the first claimant took place before that 
of the second claimant, and it is therefore entitled to 
preference by reason of such priority.* The woman 
should, therefore, be delivered into the plossession of 
the first claimant, as is laid down in the Hidaya, — ^* If 
they should specify dates to the marriage, the evidence 
of that party which specifies the prior date must b^ 
preferred." So also in the ShurM Viqaya, — ''If two 
persons lay claim that they married a woman one after 
the other, and adduce witnesses to the fact of their 
respective marriages, he who was prior in point of time 
should be preferred." The second claimant himself A claimant 
pleads, that he married the woman after she had been L^ married \ 
divorced by her first husband, but such second marriage T®™.^ *^*'. 
inust be considered null and void, because, durins: the sufficient 
period of edit or term of probation, her contracting a ^ mawiag© 
second matrimonial engagement is illegal; and it is not f? ^^^^^ 
possible that, between the fifth and eighth of the same q^ ^ second 
month, the necessary period should have elapsed. But marriage do- 
if it be believed, that the first claimant really did divorce ^f probatioa. 
the woman, and it be proved that, although the divorce 
was reversible, he did not return to her, or that it was 
irreversible, in that case the marriage of the first plai- 
mant also becomes null and void. If, on the contrary^ 
the woman does not prove a divorce, and the marriage 
be established by competent witnesses, she should be 

* See Prin: Claimiy &c. 4. 
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payment of his other debts. Heirs are not entitled to 
inherit the assets until the debt of dower is liquidated.* 

CASE XIV. 

Q. Is the marriage of an infant daughter^ whose 
father's uterine brother is living, valid and lawful, with- 
out the consent of her uncle, but with the consent of 
her mother, maternal grand-mother and maternal grand- 
father? 

R. The .consent of the uncle cannot be dispensed Of marriage 
with, unless he is at a distance of three days' journey, gcnce of a ic 
in which case the marriage is good with the consent of 8*^ guanUaa. 
the relations above-specified.f 

CASE XV. 

Q. Supposing equality of condition in life between 
the parties, is the marriage of Asud Ali, son of Mee- 
Tun Khan, with Musst. Imamun, valid, without the 
consent of her uncle, Ali Moozuffer Khan ? 

R. In the event of the bride being a minor and not Of th© pater, 
adult, the contracting her in marriage rests with her^ww^over"* 
guardians. Her guardians are her paternal relations, ^® ™^**f* 
according to their proximity in the order of inheritance. 
A father's brother is among this description of relations. 
It is allowable for him to contract the infant in marri- 
age, but she, on attaining the age of majority, has the 
privilege of dissolving the contract. So long as she 



* In this case, it is true, that besides the acknowledgment of the hns^ 
band there was evidence of continual cohabitation, but either fact, duly 
established, would be sufficient to prove the marriage, 

t Where there is no paternal guardian, the maternal guardian may 
dispose of an infant in marriage. See Prin: Marriage, &c. 19. For what 
constitutes such a distance as may be termed a three dayi^ joomeyi see 
Precedents of Gifts, Caie 9, page 200. 
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CASE XVI. 

Q. Does it appear from the evidence in this case that 
Lootfoonisa was legally married to Kubeerooddeen? If 
so, has Lootfoonisa, after she shall have attained-tho 
age of majority, a right to annul the marriage? Does 
it appear from the parties being connected by fosterage, 
or any other disqaalifying cause, that the marriarge 
should be considered null and void: and if the marriage 
was- conttactedin every respect strictly according to 
Law, and there should be no cause to avoid the same, 
is it requisite that Lootfoonisa should be made over to 
her husband, or should the care and protection of her 
be entrusted to her relations during her minority? 

R. It appears from the evidence in this case that Of « woman, 
the marriage was legally contracted; but a woman has amiior.^ ^ 
the <^tion- of annulling the contract of marriage, on 
her attaining the age of majority. If Lootfoonisa has 
not yet attained the age of majority, that is to say, if 
the signs of puberty have not appeared, she may, on her 
attaining that age, annul the marriage.* But if having 
attained the age of majority, she remain silent, and do 
not immediately have recourse to judicial process, for 
annulling the contract, she will be left without option, 
and the marriage cannot subsequently be annulled by 
her. If it be proved that the parties are connected by Offoftenge.- 
the tie of fosterage, the marriage is nulLand void; but 
the fact is not sufficiently proved kt ibiB case. (Mere 
follows a recapitidation of the evidence against the 
plea of fosterage.) Supposing Lootfoonisa not to have 9^* mother's 
attained the age of majority, her mother is entitled to diamhip. 



* A girl, howoTer, who has been married daring her minority by her 
father or by her paternal grand-father, is not at liberty to annnl the con- 
tract on coming of age. She is only competent to do so, when the mar- 
riage may have been contracted by herself, or by some distant gnaidiaa 
on her behalf; that is by any other, than the father or gtand-fathet^ 
See Prin: Marriage 18. 

1.2 
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should be qnestioned as to the fact; and if she reply Evidence of 
in the affirmative, she shonid be treated as an adult, ^^ 
Otherwise as a minor; and, if the fact cannot be ascer* 
tained from her declaration, she should be considered 
as not having passed the age of minority, and in both 
the last mentioned cases, if, without the consent and 
approbation of her mother or other guardian, she should 
have contracted matrimony, either with her equal orThesniardiaps 
her inferior, the marriage is good in Law; in other a miner's mar* 
words, the contract does not infringe any positive legal "h*^\^h a 
rule: bat her mother or other guardian has, at any time,^ equal or an 
a right to come forward and to cause the marriage to 
be set aside. 



CASE XVIII. 

Q. 1. A girl having attained the age of twelve, of 
thirteen, or of fourteen years, asserts that she has 
arrived at the age of puberty. Is such assertion to be 
credited or otherwise? 

R. 1. An assertion either by a male or a female of Assertion of 

puberty when 

their having attained the age of puberty, after they are admissible. 
twelve, or thirteen, or fourteen years old, should be ^ 
credited and received as conclusive, according to the 
Viqaya, — ^** If they are adolescent and shall assert their 
puberty, they must be believed and treated as persons 
who have arrived at the period of puberty.' 



f» 



Q. 2. If the mother of such a girl as that described 
in the preceding question, should claim the charge or 
custody of her, is such claim admissible ? 



* That is at any time before the birth of a child. After she has bone 
a child to her husband the Law will not permit of any interference on the 
part of the guardians, to set aside the contract. Such is the doctrine 
contained in the Kifaya, See Prin : Marriage, &c. 14, 15, 16^ and 17. 
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Mothei^f , B.3. The mother has m> right to the charger or; 

when deter-' ^custody of her daughter under these circmnstanees; 

^^ambie. because the mother aud grand-mother are entitled to 
the custody of the daughter, only until the period of 
puberty> according to the Viqaya, — " The mother and 
the grand-mother have j>ower over the daughter until 
the menstruates." 

Q, 3. Is such a girl as that described in the preceding 
question, at liberty to dispose of herself in marriage 
without the consent of the mother; she having lived 
apart from her mother from the time of her childhood? 

An adait wo- R. 3. The marriage of a giri arrived at puberty, de- 
l^^j^^'pends entirely on her own inclination. She is not 
in marriage, dependant on the will of the guardian who has the 
greatest power, much less on'Aat of fbe mother; accor- 
ding to the Viqaya^ — *^ The marriage of a free woman 
possessing mature judgment, is ^alid without the con^ 
sent of a guardian, although contracted wiA ime not 
equal in point of condition.* 

Q. 4. To what period does the Law allow a mother 
to retain any power over her daughter, and on what 
particular occasions does it admit the exercise of the 



* This doctrine, however, maintaining the Talidity of a marriage, k 
not to be understood as absolutely precluding all right of interference 
on the part of the guardians under any circumstances ; op the contiaiy 
they are expressly authorized to interfere in the case of a marriage ooa- 
tracted by such a woman with a person not being her equal in coaditfon 
of life. See the Law as laid down in the case of Ali Maoadkr Khan 
Tersus Wulee Khan and others, page 264, Case 15. 

The distinction between the case of a female who has attained the 
age of puberty contracting marriage, and one who has not attained that 
age, is, that in the former case the marriage is valid, bet voidable by the 
guardians where inequality appears, and that in the latter case the con^ 
tract is void ab initio if entered into without the consent of the 
but such consent may be implied as well as express. 



i 
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power? How long does the right of custody contiiiue» 
and can the mother retain it over a daughter who 
asserts that she has attained the age of puberty ? 

- R. 4. The power of a mother over her infant daughter ^o^^«'*» 

*^ ^ guardianship 

merdy extends to the exercise of her right of custody, wherein con- - 
and the right of custody continues from the time, of ***^^* 
giving milk to the time of menstruation.* 



CASE XIX. 

Q. 1. A person died, leaving a wife, and a son by that 
wife, and a son by a slave girl to whom he was not 
married, who was the slave of another person, and who 
had heen before married to the slave of a third per- 
son. After his death, the son by his wife took posses- 
sion of all the property, and he also djring, his mother 
succeeded to a part of the estate, the rest being taken 
by the son of the slave girl above-mentioned. ' Under 
these circumstances, has the last named person a right 
to succeed to any part of the inheritance; and if so, to 
what proportions are he and the vndow of the original 
proprietor respectively entitled? 

. R. 1. According to Law, the son of the person by the 
slave girl, to whom he was not married, who was the 
slave of another person, and who had been before 
married to the slave of a third person, cannot be consi 
dered as the legitimate issue of that person ; nor is be 
entitled to inherit any part of the property. His having 
taken any portion of the estate is illegal. The entire 
property belongs of right to the married woman and her 



* The reply to this question snppofei that there are paternal relations; 
bat where they do not exist, the power of (pTing away her daughter in 
marriage is Tested in the mother. 
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Q. 2. Supposing the slave girl aboye-mentioned to^ 
have been the property of the imputed father, though 
before married to the slave of another person, will this 
fact make any alteration in the case? 

E, 2. The fact stated 4oes not make any alteration i^« master of 
in the case. The child in question will still be consi- male slave 
dered the son of the maA to whom the slave girl was ^^^^ ^e 

^ considered 

espoused. It is stated at the end of the fourth chapter the parent of 
of the Foosool'i Imadeei/a, that " the parentage of chil- evIn*ihou"h^' 
dren of a female slave is established in the husband of ^««lai™ ^cm- 
such slave, and not in her master, even though her 
master should claim them;" and the reason is that the 
inferior consort qannot be put in competition with the 
principal one*. 

CASE XX. 

Q. Two persons contract matrimony with each other, 
at a period when the bridegroom was only ten years 
old, and the age of the bride did not exceed eight or 
nine years. On the occasion of the celebration of the 
marriage, the bridegroom, in the presence of witnesses^ 
oraDy made a settlement on his wife of several thou- 
sand rupees, which he engaged to pay her. Some time 
after the marriage, the husband and wife disagreed, and 
the latter retiring to the house of her father, some 
years after brought an action against the former, on the 
flea, of his having divorced her. Under these circum- 
stances is the sum which the defendant acknowledged 
ore tenui in his minority ,to be due on account of dower, 
recoverable from him or not? 

■ • • • 

R. Under the circumstances stated, the sum which Dower fixed 
the defendant, during his minority, acknowledged to be ^^Jftyof 
^e on iiccount of dower, is not recoverable from him; ^® hnsbaiid 
because the acknowledgment of a miilor is not legally able. 
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R. According to Law, the acknowledgment of a man, A death-bed 
on his death-bed, in favour of heirs, is null and void ; menTof dower 
and a wife is an heir. But, should a man, in his last ^^^^ ^ot avail 
sickness, acknowledge a debt to be due to his wife on the average 
account of dower, the acknowledgment will be good to '^"^ 
such extent of the property as amounts to her proper 
dower, or such as it has been customary for her equals 
in condition to receive, but to no more. A gift, on s^ 
death-bed, without delivery, is totally null and void. 

CASE XXII. 

Q. A woman claims from her deceased husband's 
estate the sum of one lack and twenty-five thousand 
rupees, alleging that to be her proper dower and the 
amount usually settled on her female relations. Two 
witnesses to the marriage, adduced by her, state that 
twenty-five thousand rupees and two gold mohurs was 
the sum fixed as dower. Under these circumstances, is 
the widow entitled to receive, in satisfaction of dower, 
the amount stated by the witnesses as due, or that 
which she alleges to be her proper dower? 

R. It appears, that the claimant states her proper where dower 
dower at one lack and twenty-five thousand rupees, but ***» ^een «*- 

- , . , , 1 . pre*8ly fixed, 

two of the witnesses, who were employed as agents in there is no 
conducting the negotiation of the marriage, and who ^^^^.^^^J^^ 
were invested by both parties with full powers, declare 
that the sum of twenty-five thousand rupees and two gold 
mohurs was fixed as dower. Consequently her claim, 
supposing the witnesses to be unexceptionable, is good 
for that sum, and no more. The sum to which she is . • 
entitled, as stated above, is termed in the language of 
the Law express dower, while that which she claims as 
her proper dower is [termed unknown ; and it is fre- 
quently found difficult to ascertain its amount with any 
degree of precision. 

m2 
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consists in evidence. A decision should be passed in 

fitvor of the party, who adduces evidence of right. If 

both the parties, or neither of them, adduce evidence, 

the proper dower must be paid, that is to say, a dower 

must be paid equal to the amount received by the pa* 

temal aunt or sister of the wife.* The dower becomes when due. 

due on the consummation of the marriage, or the death 

of either of the parties, or on divorce. Should the wife 

not claim the payment of it, during the life-time of her 

husband,, it must be paid to her out of the property left 

by him on his decease.f 

CASE XXIV. 

Q. Is the debt claimed by the defendant legally- 
proved, and, if so, the whole of the property, real and* 
personal, of her deceased husband being absorbed in 
such debt, is it to belong of right to his widow, or is it 
to be distributed among the heirs generally ? 

R. It has been proved, by the testimony of three Distinction 
competent witnesses, that the debt due to the defendant neya^nd other 
from her deceased husband on account of dower, p^p^^J "» 

' cases of 

amounted to ten thousand gold mohurs and twenty-five dower, 
thousand rupees, and a debt legally proved cannot be 
satisfied but by compromise or liquidation. So long as ^^ 
the debtor lives he is responsible in person, and, on his /^^^ 
death, his property is answerable; but there is thii^/^^^ 
distinction between money and other property in cases c(P^ 
of dower, namely, that the widow is at liberty to take 
the former description of property, over which she has 
absolute power; but as to the other property, she is en- 
titled to a lien on it, as security for the debt, and it 
does not become her property absolutely, without the 
consent of the heirs or a judicial decree. Where the ^ 



* See Prin : Claims, &c. 80 and Note, f Prin : Marriage, &c. SO 



.^/^^ 
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CASE XXVII. 

Q. A widow, during the life-time of her husband, re- 
mitted to him the debt due to her on account of dower, 
(whether such remission be per se legal or illegal) is it 
rendered illegal by her having executed a deed, specify- 
ing the remission, contrary to the usage of the country ? 

R. The remission of dower on the part of a wife is Of remissioii 
legally correct It amounts only to making a debtor 
the proprietor of the debt due from him. The remission 
therefore being authorized, the deed in which it is spe- 
cified must be legal, whether contrary or conformable 
to the usage of the country; for usage, legally speaking, 
is always inoperative in opposition to that which is 
sanctioned by Law. The remission however will not be 
established merely by the legality of the deed, but 
evidence must be taken as to the fact of the remission; 
for a deed is available as evidence, but is not conclusive 
as to proof. 

CASE XXVIII. 

Q. Supposing a childless woman to remit to her hus- 
band her claim of dower, to what proportion of his 
estate will she be entitled on his decease, the other 
claimants being a sister and a paternal uncle? 

R. After the liquidation of the debts of the deceased, Remwdon of 
and the performance of other requisite duties antecedent not affect the 
to the adjustment of the clauns of inheritance, [the "If ^* ®^ "****- 

" ' • ntance. 

estate will be made into four parts, of which the widow 
will take one as her legal share or a fourth ; the uncle 
one, and the sister the remaining two. The remission 



gift for consideration. It is, in other words, a commutation of mbn«y 
for goods, in which case (See Prin : Sale 12) it is lawful to stipulate for 
a future period of delirery ; consequently immediate seian cannot b« 
requisite to the ralidity of the contract. 
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Q. 2. It appears that Ihe husband and wife mutually 
executed a will in favour of each other, to the effect that 
they should be reciprocal heirs, and that, whichever of 
them died first, the estate of the survivor should not be 
subjected to any charge on account of the deceased. 
Now supposing the dower to have been due from the 
husband up to the date of the execution of the will, 
and that the wife did not in any other manner resign 
or compromise her right, is such will sufficient to bar 
all claims against the estate of the husband on account 
of dower? 

R. 2. The claim on account of dower cannot be ex- Dow not 
tinguished by the will which the husband and wife by mutaai 
mutually executed in favor of each other. The hus- J^*„*g^j°*^J 
band cannot in any manner be exonerated from the wife in favor " 
debt of dower, except by its liquidation or by its being 
expressly given up by the wife, and the sum due on that 

the last the prevalent doctrine appears to be that the whole should be 
paid pron^ptly. This is the opinion of the compiler of the Hidaya and 
of the Futawa-i Hummadeey and they assign as a reason that marriage 
is like all other contracts, in which, if it be not expressly itipolated that 
the payment of the consideration shall be deferred, it must be paid 
immediately as a matter of course ; and that dower is the consideration 
of marriage. The author of the Shurki Viqaya and of the Futawa-i 
Aulum^eeree (citing Kuzee Khan as authority) on the other hand, main- 
tain that where no mention has been made of the period of pa3rment 
in cases of dower, 'such portion should be withheld as it may have 
been cnstomary to withhold until a future period. Payment, according 
to the more received doctrine, may be deferred to a future period, 
not ascertained, provided it admit of being reduced to a certainty. 
For instance it is allowable to postpone the period of the payment of 
dower till the death of the husband or divorce. This doctrine is held 
in the Futawa-i Aulumgeeree and the Mooluet Ooturukhsee is cited as the 
authority. Other authorities however seem to object to precedent con- 
ditions admitting of a great degree of uncertainty as to their occurrence, 
or as to the period of their occurrence. As dower is claimable without 
a condition on death or divorce, it is needless to argue with reference to 
those conditions. But it is reasonable and consonant to the spirit of 
laws in general, to admit the validity of suspending payment until tho 
husband's death, — "The condition must bear reference to an event 
vrhich may or may not happen. If it relate to a matter which certainly 
^ill happen it is not properly a condition, but is equivalent to a term of 
payment Thus a bill of exchange on the death of a person named is 
valid, being payable on that event as at a term.** — CoUbrooke on tk$ 
Jnierpretation and Effect of dmdiiional ObUgation$, Chap. IV. ^ 201. 
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CASE XXXI. 

Q. 1. Has a wife a right to oppose the inclination and 
resist the authority of her hasband^ before she has 
received her dower, notwithstanding the previouis inter- 
change of conjugal habits, without objection on her part? 

R. 1. If it have been stipulated that a portion of the Payment of 

'^ . i_ J dower being 

dower is to be paid immediately, she has a right to do unjustly with* 
so, with a view to obtain that portion of her dower. So ^^^'^ ^ * ^jj^^ 
also if no mention have been made of the immediate e^Qce. 
payment of any portion, she may do so, with a view to 
obtain such a portion, as may be consistent with her 
situation in life, unless the postponement of the payment 
of the whole had been expressly stipulated ; according 
to the Munnih'Ool Ghuffar, — ** She is competent to pre- 
clude him from the enjoyment of conjugal rights, or 
from carrying her on a journey, or removing her from 
one house in a tovm to another, (although matrimonial 
intercourse may have passed between them and the 
marriage may have been consummated, without any 
objection on her part,) for the purpose of obtaining a 
portion, or the whole, of th^ dower, prompt payment of 
which was stipulated, or for the purpose of obtaining 
such a portion of it, as is usually paid promptly to her 
equals in condition, unless the pajrment of the whole 
was expressly postponed: according to Aboo Yoosuf, — 
^ She has a right by a favourable construction in this 
case also ; and opinions have been given according to 
this doctrine on a principle of favourable construction." 
Such also is the doctrine contained in the Doorur-i 

Mokhtar, — ** She is competent to preclude him from the 

■■ ■ ■ ' ■ » I II 

there been no mention whaterer whether the dower should be prompt or 
deferred, the whole must be considered to be prompUy due. See Prin; 
Marriage, &c. SS. This is unquestionably the Law, and the author of 
the SkMThi Kifoya admits it to be so, although he states that occa s i on a ll y, 
in modem practice, respect is paid to the peculiar usages of the place in 
which the cause of action may haTe oiiginated. 

^8 
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cannot be preferred? and is a debt of dower considered . 
in the same light as other debts^ or are there any pecn- ; 
Uarities attending it? 

R. 1. There is no fixed period beyond which payment No limiutioii 
of dowec^ cannot be claimed^ and a claim of dower is bljil"cUim of 
con^d'ered in the same light as other claims, which ^<''>^^'- 
cannot be defeated without satisfaction by the debtor 
or relinquishment by the creditor ; as is laid down in 
the Kafee, — " A debt of dower is viewed in the same 
light as any other debt which has been contracted by a 
stranger, and the claim of payment cannot be defeate4: 
until the debtor liquidate it, or the creditor relinquish 
his claim/' So also in the Foosool-i Imadeeya, — '' Pay- 
ment of a wife's dower is incumbent on the husband, in 
like manner as the payment of his other debts, and^ 
until satisfaction is made, the estate cannot be distri- 
buted among his heirs/' 

Q. 2. If a widow did not demand her dower, which 
was stipulated to be paid promptly, during the life-^time 
of her husband, and he did not.Uqnidate any part of it, 
is the period of limitation (supposing there to be any) 
to be reckoned from the date of the marriage, or firom 
the date of the husband's death? 

R. 2. There is no period of limitation fixed for pre- E^en though 
ferring a claim to dower, or other debts. The attempt »™™c<*>**« 
therefore is needless to fix a period for the claim of atipolated. 
dower to be preferred, even though it was stipulated to 
be paid promptly; but it became due from the date of 
the marriage, and if the husband, during his life-time, 
did not discharge that part stipulated to be paid prompt- 
ly, it, as well as the part the payment of which was 
deferred, should be realised from the estate. 



\ 
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Q. 5. Supposing tbat n^ claim of doTfer can be pre« 
felted, either by i^eiason of the onussion to prefer it 
within the stipulated period, or by reason of its having 
been discharged by the husband during his life-time, is 
the widow nevertheless competent to obtain her legale 
share of inheritance together with the other heirs of 
her husband 1 If so, what portion will she obtain as her 
legal share ? 

R. 5. By the first reason assigned, the claim of dower Claim of dow- 
Cannot be defeated, because there is no fixed period of rejected on 
limitation to a claim of dower ; nor can the length Of vt^^v^"^ 

^ ° eyidence. 

time elapsed since the marriage have that efiect, inso- 
much that even were it, for such reason, declared to be 
forfeited by judicial authority, such decree would be 
null and void, as is laid down in the Foosool-i Ima- 
deeya, — " If a Kazee annul the claim of dower on any 
other ground but that of evidence to her having re- 
ceived it, or her own acknowledgment to that efiect^ 
relying on the vulgar doctrine, that length of time since 
a marri&ge was contracted affords presumption that the 
dower was either liquidated or relinquished, such order 
is null and void." So also it is laid down in the 
Ashbah'O Nuzayir. But if the claim of dower be re- After Mtitftc. 
jected by reason of its having been liquidated during ^^ widow u 
the life-time of the husband, the widow is nevertheless; fntiUed to he* 

legal sliaro as 

after the death of the husband, competent to inherit one of the 
her legal share together with the other heirs, even***^* 
should there be children ; and if there should be no 
child, her share is one-fourth, as is laid down in the 
Sirajya, — ^'^ Wives take in two cases; a fourth goes 
to one or more on failure of children, and son's chil- 
dren, how low soever ; and an eighth wifli children ot 
Bon's children, in any degree of descent"* 

• i L 

* It may be a question, how far the rules of llnitatioii laid down la 
flection 14, regulation S, 1793 and the fubfequent enactineiit (3 if( iM), 
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have elapsed.* This circtiinstance^does not invalidate widow's hein 
the claim.. On the. death of the woman ^her heirs were dower at any 
her husbapdy her mother and her brother, and the pro- ^*™®' 
perty should (see Frin: Inh: 64) have been made into 
six parts (the husband's share being one moiety and the of a hmUnd 
mother's one-third), of which the husband was entitled ^^^^^^ 
to three, the mother to two. and the brother to the 
remaining one as residuary. 

CASE XXXIV. 

Q. A person executes a deed in favor of his wife at 
the time of his marriage, she being at that time only 
six, or seven, or nine, or, at the most, ten years old. 
The husband dies in about a year and eight or ten 
months after the marriage. Under these circumstances, . 
has the wife any right to succeed to the property of the 
deceased, in virtue of the deed of dower so executed? 

R. Under these circumstances, whatever was settled, Wbateverwai 
ascertained, specified and inserted, in the deed of dower^ J^l^^^g ^ 
becomes due on the death of the husband, in conformity ^J**"»*>^? ^ 

"^ the death of 

to such deed, the provisions of which must be upheld, the husband, 
according to the fltdaya,— " If a person specify a fel^ce^^tho 
dower of ten or more dirms, and should afterwards *«?®^^* 
consummate his marriage, or be removed by death, his 
wife, in either case, has . a claim to the whole of tibe 
dower specified ; because, by the decease of the hus- 
band, the marriage is rendered complete, and every 
thing, becomes established and confirmed by its com- 

* HoweTer questionable may be the propriety of applying the limiting 
reguliitions (see Note to the preceding CAse) to the case of the wife her- 
setf, who, for obrious and natural reasons, may have omitted, during a 
period of 'more than twelve yean, to adduce her claim to dower, yet 
there can hardly be any doubt of the legitimacy of its application to 
supersede the doctrine^ of the Moohnmmudan Law, in such an instance . 
as the present, where a period of more than twelTe yean elapsed be- 
tween the death of the widow and the inititutioD of the claim of dowet: 
to the part of her hein. 



(livarce and parentcigt^ ^SSl 

pa3nnent of his other debts ; after the death of h«r 
fan^and his heirs must pay the dower oat of the dt- 
ceasod'S property, if he leave assets. 

Q. 3. A husband, (as in diis case,) having execnted 
a deed of dower in favor of his wife, made over that 
deed to her at the time of the marriage, and the wife 
died before the husband, without having become posr 
sessed of any of the property specified in the deed. 
Under these circumstances, is it lawful, or otherwise, 
for the heirs of the widow to take possession of the 
property retained by the husband ; and, supposing thosQ 
heirs not to have become seized of such property du- 
ring the life-time of the husband, do the heirs of the 
husband succeed to his property, in virtue of their 
right of inheritance, or the heiri^ of the wife, in virtue of 
the deed of dower? 

R. 2. There are two circumstances specified in the '^^ M«igH- 

nent of n hin* 
deed of dower in question, the one the amount of dower bud's whoio 

due from the husband, the other the pft of aU the g^J^f^Jl"^,^ 

property, real and personal, money and effects, possessed Bpecified por- 

by the husband, in lieu of a portion of the doifyer ; but is noU and 

as the second condition is a contract of exchange, and ^^^ 

as the value of it, which is a constituent part of the 

dower, is unascertained^ rach contract is imperfect, and ^**^ ^/^ 

the wife therefore has no right over the property pos- • 

sessed by her husband.* Bnt she and her heirs haye a \ 

right to demand from him during his life-time, and 

after his death from his heirs, the amount of tiie ddbt 

specified as being due on acconnt of dower. Therefore, 

after the death of the husband, his heirs will have a 



1 



* The dootrine mwDtaiB«d ia tbit opinion is founded on a well knowii 
principle of Moohummudan Law, that in aU contracU of exchange tfaa 
ralne of the articles oppoted to each other ihoiild be ascertained an^ 
defined, 

02 
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R. The deed of dower in this case is valid; havlngf No muimiim 
been proved by witnesses, for, although the specification 
of excessive dower is not sanctioned by any express 
authority, yet it is permitted, and therefore the sum 
mentioned in the deed is due to the widow from the 
landed estate of the deceased husband and demandabie 
prior to claims of inheritance. But landed property Landed prtn 
which may not have been distinctly mentioned in the trkcnin'sa.^ 
deed, cannot be taken possession of by the widow, of Usfaction of 

/• V 1 • ^ J dower, with 

her own authority, in virtue of her claim of dower, the implied 
without a judicial order, whether the property left be ^j^*^"'*"^^* 
more or less than sufficient to liquidate her due. She 
can only become a proprietor of such property by 
making a purchase of it with the money of her dower, 
either in pursuance of a judicial order, or by the con- 
sent of the heirs. Property distinctly specified in the 
dower, she may take, by her own authority, without a 
judicial decree or the consent of the heirs. But, as the 
adversary of the widow in this case has accepted the 
management of the landed estate, for her benefit, agree- 
ing to pay to her the rents and profits thereof, without 
reservation, and has refused to undertake the pa3rment 
of a 'proportional share of debt due by the deceased 
husband, the whole of which the widow has undertaken 
to liquidate, this amounts to proof of his having 
acquiesced in the widow's taking possession of the 
property. 



CASE XXXVIII. 

Q. A man executes a deed of dower in favor of his 
wife, settling upon her a specific sum of money. lu 
the same deed he states, that he has given to his wife 
all the money and effects and all the property, real and 
persona], of which he was then in possession, or of 
^hicb he may thereafter become possessed, in exchange 
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U entxded to tka 9p&A§c ^am aettted «» ber M 
dower.* 

CASE XXXJtX. 

0. A woman brouf kit an acttUm against iter husband to 
recover one-third of her dower, whidb was stipalated to ^ 
be paid promptly, and obtained judgment for the amount 
claimed. She di^d during the life-time of her husband, 
and after her death her sister sued her husband for the 
remaining two-thirds due to her on account of dowar. 
According to the Moohummudan Law, will Siidi an 
action, brought by the sister of the deceased wife, lie 
against the husbandy and ia the husband entitled, on 
the death of hisL wife, to eome in for any part of the 
^m speciiled in the deed as due to her on accQunt qf 
dower? 

R. The action brought by the sister of the deceased There beingf 

- no otaef htix^ 

wife to recover the total two-thirds of the dower due of a deceased 
to the latter is inadmissible, because the sister is an ^u^J^Sd^Mid 
heir, * and she can sue for the whole, only in virtue of sUtor share 
being a legatee ; and it is not allowable to make a equally, 
legacy in favor of an heir. But the plaintiff being 
sister of tbia deceased, is entitled to one moiety of the 
amount of the dower unpaid, and the remaining moiety 
will revert to the husband. 

CASE XL. 

Q. A woman sues her husband for forty thousand 
rupees and one gold mohur, dniming that sum as a debt 
due on account of dower. The evidence of the relati^ 
OQs of both parties: tends to prove that the amount 



»t * 



* The provision contained in the latter part of the deed was invalid^ 
becaase, in all contracts of exchange certainty is leqnisite, and it is 
essential that the snti^t oi the ceotn^ should be actnaliy in existenct 
at the time, or susceptible of dellyery at some future definite period* 
See Prin: S&le 13 and U. 
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evidence of the families of the parties is preferable t» 
that of strangers, in a case of marriage."* 

CASE XLI. 

Q. A person says to his wife '' yon are not my wife,** 

and she in reply says " yon are not tny husband/' The 

XNirties however live together until the death of the 

husband. Do these words amonnt to a divorce, and 

* The canse in which the abore opinion waf gi^eii, hafing been ap» 
pealed to the Court of Sudder Dewamee Adawlut, the Law Officers of 
that Coart were required to itate, after a perusal of the proceedings, 
whether there was sufficient evidence to prove the alleged divorce ; and 
If so, whether the sum claimed was actually due from the husband, and 
generally 'whether the exposition of the Law, as given in the Provincial 
Court of Patna, was correct. To this reference the Kazee and Mooftee$ 
ffeplied that the divorce was fully proved, and that Judging from the 
evidence .in favor of the wife only, the sum claimed by her would 
Appear to be due from the husband. With respect to the general accu- 
racy of the Fuhoa delivered in the Court below, they observed that the 
opinion therein contained, that the evidence of the wife should be pre- 
fbited in cases where each party adduces evidence, though entertained 
by some lawyers, is nevertheless not the accurate or prevailing opinion ; 
and that it is not sanctioned by the commentator on the Fi^ofa, or by 
the compiler of the Hidayn, As to the passage cited from the Hummadee, 
they declared their inability to find it in that work. It may seem strange 
that the Fuiwa delivered in the Provincial Court was signed by no Itnm 
than five Moo/teeM, and that they should have misquoted the Hidn^ti vx 
so eitraordinary a manner. The Law is not that the evidence of the 
wife is to be preferred to that of the husband in all cases; but only in 
case her proper dower (that is the amount usually paid as dower ta 
females of the same family) falls short of the amount claimed by her» 
The following is a correct extract from the Hidnya, The part in Italics 
was omitted in the quotation of the Moofiees, — ^ In a case where a dis« 
pute arises between the husband and wife concerning the amount of the 
dower on the continuance of the marriage, let us suppose that the hus- 
band declares one thousand dimu for instance and the wife claims two 
thousand; tii wkiek ctue^ if the ftrcper dower of the wamoM do not exceed 
one thoueand, the declaration of the husband i$ to be credited ; but ^ it be 
two thoueand or ttpintrdf , that of the wife ; and whoever of the two pro* 
duces evidence in support of his or her declaration, the same is to be 
credited, under either of the above eircumstancee ; and if they both produce 
evidence, under the firet of the above circumttancee, that it the woman'w 
proper dower not exceeding one thousand dirms, the evidence on the part 
of the wife is to be credited, because by such evidence her right to the 
excess is established." 

The principle on which the Law proceeds is as follows: — ^If the pro- 
per dower of a woman equal or exceed the amount of her claim, and 
neither party have evidence, her allegation is to be credited, because, 
prtmA /ecie, it is more probable; but if, under such circumstances, boUi 
parties have evidence, that adduced by the husband should be prefer* 
red, because the object of evidence is to establiah sonie matter whioh if 
BOt ptimA /ecif »ppftieiit. 
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the other was not married to him, but merely entertained 
by him as a servant Owing to the length of time 
which has intervened, the fact of the marriage cannot 
be fully substantiated. Under these circuipstances, 
what should be considered sufficient proof ^to establish 
the marriage? 

R. If the person representing herself as the wife of The parentage 
the deceased, (whose marriage with him, owing to lapse gpring^of a' 
of time, cannot be proved, and who is declared by the ^'®® ^^^aa 
opposite party not to have been mi^rried to him, but acknowied- 
merely entertained as a servant} is a free woman, and ©nt evid^e 
not a slave, and the deceased should have acknowledged of hermarri- 

• ago with tho 

the parentage of her offspring, such acknowledgment acknow- 
on his part is sufficient evidence of the marriage, but it ^®**8w 
is not sufficient evidence op which to establish a claim 
of dower, as is stated in the Ashbah-^^Huzayir, — ^^ An 
acknowledgment of parentage is an acknowledgment of 
marriage, but not of 4ower/' In this case, though there 
is no evidence to the nuptials, there is the ac]^nowledg« 
ment of the father as to the parentage of the child^ 
which is sufficient proof of marriage.* 

CASE XLIV. 

Q. A woman having been divorced by her husband^ 
lodges a complaint against him, claiming the sum of six 
rupees and twelve annas as her alimony for the time of 
Edit or term of probation, being three months and 
thirteen days. After the divorce, according, to the 
Moohummudan Law, has she any right to obtain main- 
tenance from her husband for the time of Edit or term 
of probation? and how many months and days are fixed 
as the period of I^it or term of probation ? 



* This ia going beyond the maxim that " Pater etl qmrn nuptia demoM' 
tWoMtf for in this ease the noptials are indicated by the father, and not 
th^ father by ths ^nptialfl. 

p 2 
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of tho parents it will reside, or it may live apart from 
them altogether, il' so iucliaed.^, 

CASE XLVI. 

Q. A womaQ lived, for a considerable time, in a state 
of cohabitation with a man, but it is not clearly proved, 
that she was married to him. Aftenvards disagreeing, 
they separated. The parties are now disputing about 
the right to several daughters, who were the fruits 
of their intercourse. To which of them does the pos- 
session of the daughters belong according to liaw? 

R. If the man declare, that the daughters are his Legitimtcy 
offspring, such declaration must bo upheld as con- ^|^J^ ^^'^•""*' 
elusive, provided that the woman has apparently no 
other husband ; because the fact of parentage may be 
determined by declaration. The maintenance of the 
daughters is incumbent on the father, but not on tho 
mother. Those daughters are free, and cannot therefore 
be considered in the light of slaves. It follows, as a 
consequence, that marriage must be presumed, to guard 
against the supposition of fornication. If the man 
however confess, that tho daughters are the fruits of for- 
nication, there will be no legal relation between him and 
them, nor vrill their maintenance be incumbent on him.f 

CASE XLVII. 

Q. Supposing A not to have acknowledged, during 
his life-time, the -parentage of B and C, begotten on 

• This correspoods exactly with the provisions of the English Law oti 
the same subject, according to which a bastard until it attain the age 
of aeven yeara cannot be separatfid from its mother. The Moohumma- 
dan Law, however, in this particiflftr does not apply this role exclusively 
to bastards, but generally to att children, whether legitimate or ille- 
gitimate. 

t The extreme tenderness of the Law with regard to children is such, 
that it wiU never suppose them to be illegitimate, bo lon^ as it is poitihk 
to inppose that their parents were lawfully mamed. 
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cedsary. tt is admitted, that to establish the parentage 
of the offspriiig of legal slave girls, claim and adknow- 
ledgment are necessary, but, in legal strictness, slavery 
has been almost extinct in this country, for a series 
of generations. The expression " unmarried,'' (used by 
some of the witnesses) affords presumption, that the 
woman was the nominal slave of the deceased, because 
legal slave girls cannot be married by their masterd. 
The ceremony of numukchushee is not legally insisted 
on, so as that by its omission, the parentage would 
be set aside. The authority for the above opinion is an 
extract from the KholasuUool Mooftietn, — ** Gene- ^^^^^^^^ 
rally speaking, hearsay evidence is not admissible, for the 



except in four cases. Regarding death, or descent, or heanaj^eyi- 
marriage', or with respect to ?l KcLzee. , To instance ^?^**?^**** 
this in a case of descent, when a person hears from and otker 
others, that such a one is the son of such a one, it is ^^^^* 
competent to him to give his evidence to that effect, 
although he may not have witnessed the birth in that 
person's family ; iii the same manner as we at this day 
testify, that Abao Bucr (on whom be the mercy of Grod) 
was the son of Quhafa, although we never saw Quhafa. 
To instance marriage, when a man sees another living 
in a state of cohabitation with a woman, and it is 
rumoured that she is his wifci^ it is competent to him 
to give evidence, that the woman is the wife of that 
person, although he may not have been present when 
the marriage was contracted. And when persons give 
evidence, under such circumstances, declaring that they 
are not eye witnesses to the fact, but that it is noto- 
rious, their testimony will be received as valid/' Such 
also is the doctrine contained in the Hidaya, — *^ It is 
not allowable for witnesses to depose to any thing, 
which they have not seen, except in case^ of descent, 
marriage, death, jurisdiction of a Kazee, and sexual 
intercourse. It is competent to a person to dqpose 
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of the soD^ by divorce. Are the disinheriting and di- 
vorce in such case legale and has the divorced widow 
any right to inherit the estate of the deceased? 

R. If a person deny the parentage of a child at the Denial of pa. 
time of its birth, and when he receives the congratnla- avaSablo. 
tions usual on the occasion, such denial, according to 
the Moohummudan Law, is available, and if he disown, 
him after the time already specified, his disowning is of 
no effect in Law ; as is laid down in the Viqaya, — ** If 
a man deny the parentage of a son at the time of his 
birth, or at the ceremony usual at the nativity, his deni- 
al is effectual, otherwise not ; and in such cases the hus- 
band and wife should both be subjected to laAn or 
imprecation."* If a man divorce his wife, being in 
health at the time, divorce is legal and valid, and 
the divorced wife has no right to inherit the property of 
her husband ; but if the husband, being on his death-bed. Of 4««t&-b6d 
repudiate his wife by an irreversible divorce, and he die *^^*^"^' 
before the expiration of the period of her edit or tenri 
of probation,t the divorce is good, but she has a right 
to inherit: if on the other hand, he survive her temi 
of probation, she is excluded from the inheritance. It is 
declared in the Futawa Nukshbtmdee, — ** If a person, 
being on his death-bed, repudiate his wife by an irre-^ 
versible divorce, and he die before the expiration of the 
term of probation, she will inherit from him, but if he 
die after the conclusion of the term, she wilt be exclu- 
ded from the heritage." 



* La^J^ in the lao^age of the Law, signifies testimony confirmed by 
oath, on the part of the husband and wife (where the testimony if 
strengthened by an imprecation of the cnrse of God on the part of the 
husband, and of the wrath of God on the part of the wife\ in case of the 
former accusing the latter of adultery. See Hidmfo, vol. I, page 844; 

t The time of probation which a dhrorcad woman it to wait belbre slic: 
can engage in a second marriage, in order to determine whether or no^. 
«he b« pregnant by the former. See Hidttfm, voL I, page 88. 
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they do not come ^thin the clasfs of persons above enu- 
merated. The alleged appoiilQnent by the mother is 
nugatory, because, having no right of guardianship her- 
self, she cannot convey such right to anotfaeh'^ ' If the 
alleged appointment of the maternal uncle, in the will 
ef the original proprietor, be prt)ved by competent Wit- 
nesses, he ¥dll be legally entitled to the guar4Uanship 
of the minors. If not proved, it will remain with the 
ruling power to nominate a guardian.^ 



30)3:-? 



CASE II. 

Q. A and B are joint proprietors of certain property 
with C, a minor, the latter having an equal interest with 
his uncle A, who was duly appointed his guardian. 
These two persons, that is to say, A the uncle, and, 
through him B his wife, act the part of guardians and 
manage all the pecuniary concerns of the minor. By 
some means they contrived to sell a portion of the 
minor's property to a third person, and still persist in 
ma,intaining the validity of the sale, on the plea of their 
having the entire management of the person and pro- 
perty of the minor. Under these circumstances, is such 
sale valid and maintainable by the venders, in virtue of 
the deed of sale having been regularly signed, sealed 
and duly attested by others? 



R. If the joint property of A, B and C was real, that Sale of mi- 
is to say, consisted of lands, the sale by A and B of property. 
C's portion is illegal, notwithstanding the fact of their 
having the care of his person and property, unless 
under certain circumstances ; unless the minor's share 
can be sold for double its value, unless there are no 
means of supporting him without having recourse to a 
sale of his property, unless the lands be in imminent 



* See Prii: Oaard :6, 6^ 7 and 10. 
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"bas been satisfied^ who has the right of exercising the 
ftinctions of trostee and manager of their property? 

R- The mother is entitled to the care of her infant Mothei'«right 

of gnaraian* 

children if she continue single, but she forfeits this ship, lapses 
right immediately on her contracting a second marriage. ^Jnaeer"** 
If, however, within the period of the infancy of the 
children, a separation should take place between her and 
her second husband by divorce or other means, the right 
reverts to her, because the objection to her having the 
charge of the infants is thereby removed. But by the- Except Mrith a 
marriage of the mother with a near relation of the infants, 
such as their paternal uncle, her right to retain charge 
of them is not forfeited. This being the Law, therefore, 
if the mother of the infants should not have contracted 
a marriage with some stranger, she is entitled to the 
care of the son until he attain the age of seven years ; Her right 
this being the age fixed upon at which a boy is so far when ceases. 
independent as to be able to perform, without assis- 
tance, those acts which are absolutely necessary. When 
he shall have become so far independent,, that is to say, 
when he shall have attained the above age, he must 
be delivered (even though force should be used in 
separating him from the mother) to his natural or ap- 
pointed guardian, because to them belongs the duty of 
education. The daughter should be left under charge And oyer 
of the mother until she manifest natural signs of ^*"*^'''*'*' 
puberty.* 



CA»E IV. 

Q. Is a person legally competent to commit the guar- 
dianship of his infant daughter to his wife, who is the 
mother of the infant? 



* See Prin: OdlLrd &c 8 and 9. 
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ged the fann for his minor son, and that, after his death, 
and during the minority of the lessee, his cousin acted 
as manager on behalf of the minor, who^ on his coming 
of age, took possession of the farm himself, conforming 
to all the conditions of the contract; under these cit*' 
cumstances, is the lease good and valid ? 

R. 2. Supposing the contract to be in all other ?^o^«^^® 

_ lessee be a 

respects good and valid, as stated in the foregoing ques- minor a lease 
tion, it fijUiould be upheld under the circumstances therein " ^^^* 
set forth, the successor of the lessor having confirmed 
the contract, and the farm having been managed by 
the minor's guardian, notwithstanding the fact of the 
minority of the lessee. 

Q. 3. The gift in favour of a miiior is perfected by 
the seizin of his father or other guardian* Is the seizin 
of a guardian of a minor farmer on the same principle 
sufficient to establish the validity of the lease? and is 
the consent of the nunor to the conditions of the con- 
tract, after his coming of age, soffici^t to uphold it %m 
valid and binding? 

R. 3. As the seizin of a father or of a guardian is Unless it in. 
sufficient to perfect a gift in favour of a minor, so a prejadidai 
similar seizin is sufficient in the case of a lease^ on* ^^^^ivUtioiii. 
less there may be some conditions in the coj^tract pre- 
judicial to the interests of the minor, such aii a stipu-> 
lation for the payment of the rents, notwithstanding 
any injury sustained by the estate, in consequence of 
inundation, drought or destruction of the produce by 
other unavoidable accidents, in which case the minor i# 
at liberty to object to the fulfilment of such ctmditioQS 
made during his minority ; for a contract which was 
essentially void cannot subsequently be insisted <m as 
good and valid. 
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m 

CHAPTER VIII. 

PRECEDENTS OF SLAVERY. 
CASE I. 

Q. A Moosnlmaun having been sent by the ruling 
power to subdue some rebellious Hindoos, and having 
obtained a victory over them, took several of their 
body prisoners. Among them, there was one boy of 
tender years, whom he made his own slave, and. after- 
wards, having instructed him in the principles of the 
Moohummudan faith, he adopted him as his own son, 
and, in his education and other matters, he treated him 
with the care and consideration of a parent. Under 
these circumstances, can the boy so recognized as the 
son of the person above alluded to^ be considered as 
his slave agreeably to Law? 

B. Admitting that the boy was legally reduced to EmancipaUoii 
slavery (which by no means appears clearly from the jfj^^^ *^J^^ 
question), if the Moosulmaun recognized him as his son, implied, 
and declared him to be such, he will be free, even 
though that may not have been the intention of the 
person who made the declaratioiL If a person should 
say '^ this is my son" or ^ this is my daughter,'' emanci- 
pation follows of course, without proof of intention. . 
The reason is, that, as the egression, in its strict sense, 
is not applicable, it must be taken, in its metaphorical 
sense, to mean emancipation ; whatever may have been 
the intention of the person who used it. Consequently, 
if the Moosulmaun, in this case, not only called the boy 
his son, but also treated him with parental care and 
consideration, he must a fortiori be accounted free, and 
after his emancipation has been once established, he 
cannot, under any circumstances, revert to the condi- 
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prtor^tatrof bondage, to which the indiyidual has been 

legalarly rendered liable by Isteela, provided this be 

clearly established. From this it is evident that the 

same rales are applicable to slaves of both sexes. If 

slaves are afterwards sold or given away, by the Imam ^ 

or by the 6haze€$ who shared at the distribution ; or if 

thev should become the property of apiother by inheii* EaumeraUon 

^ji-i- j-i» of the differ- 

tance ; they then become slaves, under the three amer« ent modes by 
cnt classes of purchase, donation, and inheritance. If'^^^Z^'^ 
a female slave should bear offspring, by any other than 
by her legal lord and master, whether the father be a 
free«man or slave, and whether the slave of the said 
master or of any other person, in any of these cases, 
such <^sprlng is subject to slavery ; and these are called 
Khanazad, L e. bom in the family. But if the children 
be the avowed and acknowledged offspring of- the right* 
All owner, they are then free, and the mother of them, 
(being the parent of a child by her master) becomes at 
his decease free also. And this rule is applicable to 
all their descendants to the latest posterity. The prac- 
tice among free-men and women, of selling their own 
offspring during times of famine, is extremely improper 
and unjustifiable; being in direct opposition to the 
principles above stated; viz. that no man can be a 
subject of property, except an infidel taken in the act 
of hostilities against the faith. In no case then can 
a person legally free become a subject of property ; and 
children not being the property of their parents, all 
sales or purchases of them, as of any other article of 
illegal property, are consequently invalid. It is also im- 
proper for any free-man to sell his own person, either in 
times of famine, or though he be oppressed by a debt 
which he is unable to discharge. For in the first of 
these cases a fkmijshed man may feed upon a dead bo- 
dy ; <Hr may even steal what is necessary for his sup- 
port, and a dtotftssed debtor is not liable to any fine or 

Ji2 
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as the wages of hire; any day therefore that a servaut 
laceivcs such compensation, he is in duty bound ta 
serve for that day ; but not otherwise. Secondly, The 
condition of a contract of hire requires that the return 
of profit be agreeable to the wages of hire, and this can- 
not be ascertained, but by degrees and in course of time. 
The contract of hire therefoi'e becomes complete- or 
fulfilled, according to the services or benefit, aetuaUy 
tendered in return for the wages of hire received ; and 
the person hired has consequently the option of dis- 
solving the contract at any moment of the period origi«' 
Dally agreed for. It is however unavotdablc, and 
actually necessary, in contracts of a different nature, 
such as in farms of land, &c. that the lessee should not 
have this power. But reverting to contracts of hire for 
service, ibr a long period^ and the nefarious practices 
of subjecting free-men to a state of bondage and slavery 
under this pretence, it appears expedient to provide 
against such abuses ; and with this view,, to restrict the 
period of service, in alL contracts of hire of free-men, 
to a month, one year or at the utmost to three years ; 
as in the case of a farm of endowments. It is custo- 
mary also, among women who keep sets of dancing 
girls, to purchase female children from their parents ; or 
by engagements directly with the children themselves. 
Exclusively of the illegality of such purcliases, there is 
a further evil, resulting from this practice, which is, 
til at the children arc taught dancing and singing for 
others, and are also made prostitutes; both of which 
arc extremely improper, and expressly forbidden by the 
Law. 

Q. 2. What legal powers are the owners of slaves 
allowed to exercise upon the persons of their slave^i; 
and particularly of their female slaves? 
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Uar the <:lotIieft of another^ or to commit adtil&iy 
and focoication, to steal, or drink spirits, or. to slander 
and abuse the chaste and virtuous ; and if a mafift^ 
be guilty of such like oppressions, the ruling power 
may inflict on him exemplary punishment by Tuzeer and 
Akoobut, on principles of public justice. It is further 
unlawful for a master to punish his male or female 
slaves for disrespectful conduct, and such like offiencea, 
faither than by moderate correction, as tlie power of 
passing sentences of Tazeer and Qisasris^ solely Tested 
in the ruling power. If therefore the master should i'^™"*.^^"*y 

^ be punished 

exceed the limits of his power of chastisement above for mai treat- 
stated, he is liable to Tazeer. If a master shoutd iiave °J°^ ^but iwi 
connexion with his female slave before she lias, arrived '^ ^^^ icKaUr 

a sufficient 

at the years of maturity, and if the female slave should cauHe fur 
in consequence be seriously injuf'ed, or should die, the ®'"*°^'^"*'®**' 
ruling power may punish him by Jhzeer and AkooM, 
on principles of public justice as before stated. 

Q. 4. Are slaves entitled to emancipation upon any 
and what maltreatment? and may a Court of Justice 
adjudge their emancipation upon proof of such isbal- 
treatment? In particular, may such jtidgment be passed 
upon proof that t^ female -^lavehajs, duriq^ lier mino- 
rity, been prostituted by her master or mistress? orthat 
tiny attempt of violence has been made upon her per- 
son by her owner? 

B. 4. If the master of male or female slaves should 
oppress or tyrannize over them, by beating theur un- 
justly, stinting them in food, or imposing upon them 
duties of a difficult and oppressive natare, so as to 
cause them affliction and distress; or if a master should 
have connexion with his slave girl, before she has ar- 
. rived at the years' of maturity; or should give her in 
marriage to another, with permission to cohabit with 
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> Q. 2^ According to Law, what circuifistances ava 
essential and necessary to the ceremony of emancipa« 
tion? 

B. 2. Words indicative of the act of emancipatiou Emaacipaiioti 
are sufficient to give it effect, in whatever language ^^^ effected. 
expressed. It is not At all necessary, or essential^ to 
execute a deed,^ or to use. any formalities on the occa- 
sion. 

CASE IV. 

Q. It is a well known principle of Law that free 
persons cannot on any account be sold; yet it appears 
to be a generally received opinion that the selli&g and 
purchasing of mankind, in times of distress or difficulty, 
•are allowable. Does the latter doctrine rest on any 
legal foundation ? 

R. Although it is doubtless the most received and 
authentic doctrine that^ generally speaking, purchase 
confers no right of dominion over mankind, yet it is 
laid down in certain works of authority, such as . the 
Inaya, the Zukheera and the Moheet^ as a tradition of 
Imam Mookummud, that a person is at liberty to sell 
his own freedom in times of difficulty and distress, when 
bard pressed by his creditor.* The following is an ex- 
tract from the Inaya : — " A person put a question to 
Imam 3foohummud, requesting his opinion as to the 
sale of the liberty of a free-man, when perishing from 
famine. He replied, that under the circumstances stated, 
the sale is allowable; otherwise not. — A second ques- 
tion was put to him as to the right of concubinage, 
possessed by the purchaser of a woman under such 

* The doctrine here maintained ffeems to confonn to that of the Civil 
Law, — " Slavery was created thirdly by sale from others or th^mselTea, 
tor persons of abore twenty years of ag« might seU tkenutivu to sla- 
very." — Brown'M CicU Law, 90I. ItP^^ 67. 
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xm the widow of Wasil Beg.' In the Muima-aol Burkaui; 
treating of impediments to succession^ it is stated,— ^^ 
*' Slavery is an impediment to inheritance ; and there id 
410 difference in this respect whether the claimant be a 
pare slave, totaUy destitute of any thing approaching 
to freedom, or whether he may have been . partially 
emancipated, such as a privileged or licensed slave, or 
the mother of offspring, nor according to Aboo Haneefq 
4>ne emancipated by his half-owner."* 

CASE VI. 

Q. A prostitute hires the daughter of anodier woman, 
as a slave, for the sum of twenty rupees, and causes 
her to follow the same line of life as herself. Is such • . 
transaction lawful ? 

R, According to Law, the transaction (as appear^ An infant be^ 
on the face of the deed) is not allowable, because the jj^ve*r**hi" 
authority of parents over their children is restricted to parents during 
the age of childhood, and after they attaiu puberty the may°reTo7er 
parents have no authority to dispose of their persom^ *^*" liberty on 
or property ; but, in the present instance, it seems that age of puber^ 
the mother let out to hire her child, while only six years ^^* 
old, in slavery, for the term of ninety-five years. Now 
after the age of puberty (the extremest verge of which 
is fifteen years according to Law) parents have no 
right of disposal, as affecting their children. This hiring 
therefore for the term of ninety-five years cannot, under 
such circumstances, be admissible. It has been de- 
clared in works of authority, that if a person has been 
let to hire by his parents during his childhood, be is at 
liberty, on attaining the age of puberty, either to con- 
tinue in service or to annul the contract entered into 



P T|ie question in this case supposes that the slave was such in the 
ftrict and legal acceptation of the term. For the disqualllications att 
tendant od the state of slavery. See Pna : SUv : 11. 
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cause, leaving' fornication out of the que&tion, the 
children begotten on the slave girl of another person 
are the property of her master, and this being the case, 
they can have no claim to the property, because slavery 
is one bar to inheritance. If the concubine were the Bat begotten 
property of the father, and either she or her mother had ri°d^g^iave™of ' 
been made captive in an infidel counter, and had been.^^ father are 
duly subjected, to slavery,^ the connection without mar- ^ 
riage is legal, and the parentage of her offspring would 
vest in the father, if he claimed them, and after his 
death they would be entitled to a portion of inheritance, i 
But if she had not been duly subjected to slaver y by 
being made captive in an infidel country, as ab ove des- 
crlbed, sutb concubine is not a slave, in the lega l sen se 
of the term, and connexion with her is unlawful, with- 
out marriage ; nor will the parentage of her offspring] 
»e established in the father, because it is a requisite 
condition in the establishment of parentage that there 
should be a consort ; and consorts are either principal 
or inferior. A wife is of the first desoription, the pa- 
rentage of whose offspring is established in the husband 
independently of any claim on his part, and cannot be 
disavowed by his denial. A slave is of the other 
description, the parentage of whose offspring is not es- 
tablished in the father without claim. The right of 
inheritance depends on the establishment of parentage ; 
consequently the children of such concubines, are not 
heirs. 

CASE VIII. 

Q. The slave girl of a Moosuhnaun (the right ta 
whom he had acquired by inheritance) married the 
slave of another person, and both the wife and husband 
took up their abode in the house of the proprietor of 
the female slave, where she brought forth children in 
consequence of the matrimonial intercourse. The pro 
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tn the Shurbi Viqaya, Hidaya and other authorities^ — 
'^ The embryo follows the mother both in slavery, and 
emancipation." 



Q. 2. Is it lawful to dispose of by sale^ or to deposit 
as a pledge any human being t 

R. 2. No human beine: who is in a state of freedom Salte or pledge 
can be a fit subject of sale or deposit ; according to the *'*'**^ 

Shurhi Viqaya, — " The sale of a free-man is void. To 
deposit as a pledge a free-man is an invalid act/' 

CASE X. 

Q. A free-woman having attained the age of majo* 
rity^ that is to say, being fifteen years old, voluntarily, 
and by her own choice, contracts matrimony with a 
islave, and they live in the same house together, as hus- 
band and wife, for the space of a year and a half. Can 
such marriage of a free-woman with a slave, be consi- 
dered a legal and valid contract ? 

R. The marriage of a free-woman with a slave is Of th« marri* 
legal and valid. This opinion is in conformity with women with 
the doctrine maintained in the Qoodooree, — ** When a ■**^*^ 
slave, by the consent of his master, marries a free-wo- 
man, he is responsible for her claim of dower, and he 
may be sold in satisfaction thereof."* 

CASE XI. 

Q. A woman of the Hindoo persuasion resides in 
the house of a Moosubnaun and becomes a convert to 
the faith of Moohummud. After such conversion she 

« 

takes up her abode with a Rajpoot, lives ^th him as 

/ 

* See Prin : Slavery 14. But the offspring of such marriage are BlaToa 
and belong to the master of the husbaiid. 
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CHAPTER IX. 

PRECEDENTS OF ENDOWMENTS. 

CASE I. 

Q. Can an individual assign^ in payment of his wife's 
dower, lands which have been appropriated to a reli^- 
ous endowment? Have the partners in the property so. 
assigned a right to claim it? and if so, is the assignment 
of it in dower rendered null and void? and, supposing 
any of the partners in the property so assigned to ac- 
quiesce in and assent to its being assigned iA pay- 
ment of dower, will the act of such person be good 
against her heir ? 

R. In Law, property appropriated to an endowment. Endowed pro- 
is neither a fit subject of inheritance, nor of sale, nor b^'Sjj^J!? 
of dower,* because, according to the received opinion, *^^^y or as- ' 
a thing so appropriated is the property of no indivi- dower. "* 
dual, but appertains to the Almighty. If the trustee of 
an endowment should have made an assignment of the 
nature alluded to, he should be deposed, on account of 
his breach of trust. The ruling authority has the 
power of appointment in the absence of the appropria- 
tor or his executor. The dower of a woman is a just 
debt; and cannot be extinguished without pajntnent, 
or relinquishment on her part. As property Appropria- 
ted to an endowment is not a fit subject of inheritance, 
a claim founded on partnership by right of inheritance 
is inadmissible. If any one assign property so appro- And should 
priated, in payment of his wife's dower, and the trustee '^/©•nmed 
acquiesce in such assignment, he should be deposed, posed o^ and 
on account of his breach of trust; and after his being ^^*^'*' 

• SeePrin:£ndt:S. 
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R. 2. The reply to the first question will show, that Role where 
a sale of endowed lands made by a saperintendent, for SSi^^ 
purposes other than to defray the necessary expences *^^ 
of repairs^ is iUegal. Therefore, a sale being made, 
and the proceeds being applied to other purposes, it will 
be set aside, and the superintendent should be deprived 
of his office, for breach of trust* 

CASE III. 

Q. 1. Certain lands were conveyed by royal grant to 
the superior of an endowment to hold generation after 
generation, and the produce to be appropriated to the 
maintenance of himself and the religious endowment. 
The grantee died childless. In this case, has his mo- 
ther, or have his sisters, any legal proprietary right 
to the lands granted as above; and if so, in what 
proportions ? 

R. 1. Royal grants are of two descriptions. TheofilttiiiiifA«. 
one is called AUumgha and is made for personal pur- 
poses. To such an estate, on the death of the grantee, 
the sharers and residuaries succeed to their legal por- 
tions according to the Law of Inheritance. The other 
is made for charitable and religious purposes and is 
termed wuqf. With respect to the latter no claims of or Wnqf. 
inheritance are admissible ; and, after the death of the 
superior, his mother and sisters have no better title to ji^^ mo^u 
the succession in proprietary right than any other per- ^ ^^ P^ 
sons. In the award of shares to persons entitled to 
participate in the benefit of an endowment, the Law 
makes no distinction between males and females. A 3^1 pmeeedi 
partition of the endowment itself is illegal, but a par- pvtible. 
tition of the profits arising therefrom is allowable. 

• See Prin: Eadt: S, S, 5. 

t2 
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conferrincr possession on the son of the half-brother of 
the superior^ will the benefit of partition and right of 
inheritance conferred on the widow and daughters by 
the intermediate award of the ruling power, be render- 
ed inoperative and be annulled by the subsequent 
royal grant ? 

R. 4. If the second royal grant is similar in purport ^"d partition 
to the first, merely appointing a superior, without ma- by the ap- 
king any mention of ihe partition, it cannot be hold to J^j,"!,^,^*^* °^ 
annul the intermediate award of the ruling power ;'8apeiior. 
because the widow and daughters of the first superior 
have no legal right of inheritance ; the benefits to them 
arising out of a charitable donation, which, without 
some very cogent reason> it is illegal to defeat.* 

CASE IV. 

Q. 1. Moohummud Rufeeq Nvas made superior of a 
certain endowment, and by the grant which conferred 
the oflBce, it was declared heritable by his furzundan or 
Oifspring. At present the daughter of his grand-son iii 
the male line, and the grand-son in the female line of 
his grand-son in the male line, are in possession of the 
office. Now the great-grand-son in the male line claims 
the office, on the plea, that the first of the two occu- 
pants is a woman, and«therefore incompetent to its 
duties, and that the second cannot, according to Law, 
be enumerated among the offspring of Moohummud 
Rufeeq. Can therefore the grand-son in the female lino 
of the grand-son in the male line be enumerated among 



* In the oris^inul question and answer to this case, the offices o^Jf«o- 
iuwuUe or superintendent, and of St^nda niitheen or snperiur, seem tonave 
been confounded, although the officer arc, in point of fact, entirely dis- 
tinct. See Note to? Precedents of Endt: case 0. The different oflices 
however may have been held by the same individual, as there is noth- 
ing incompatible in their union. To avoid confusion, I have rendered the 
term by that of superior only, being the term made use of in the &ist 
qucstioD. 
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lUid to keep their company continually, in private and 
in public^ and this cannot be done with propriety by a 
woman, whose duty it is to live retired and secluded. 

Q. 2. In the grant obtained by Fyazool Islam, the 
grand-son of Moobummud Rufeeq, it is stated that the 
offices of trustee, controller and superior of the endow- 
ment is continued and confirmed in him and his ofispring. 
Under these circumstances, do his daughter and the 
son of his daughter fall under the denomination of 
oflbpring? 



R. 2. The grant obtained by FyasEOol Islam restricts The offices of 

li- 
ra^ 



the offices of superintendent, controller and superior of d^nt*^^ 
the endowment to him and his oflbpring. His daughter ^^^^^ ^^ 



confined to ft 

is enumerated among bis oflbpring, because that is a ge- man'i off- 
neral term, and includes both sons and daughters equal- ^SlmSmj!^ 
ly ; but she is nevertheless excladed from the operation danghter cuh 
of the grant, which provides for the i>erformance of the'beingafe- ' 
duties of superior, to which she is incompetent The "***? nor bet 
son of his daughter is also excluded, according to the being of the 
approved doctrine, because the expression *' ofibpr^pg of Z"'''"**"^^ 
a person'' applies to the person from whom the lineage 
is derived, and the dau^ter^s son does not derive his 
lineage from his maternal grand-father, but from his 
own father; as appears from the Avlumgeeru, — ^''I have 
appropriated this land for the benefit of my son and my 
son's son : the son who is the issue of his loins> and the 
son of his son, whether living at the time of the appro- 
priation or bom subsequently, will take possession, for 
they are both equal in point of right ; but a descendant 
lower than two generations cannot participate in the 
possession, nor can the sons of daughters, agreeably 
to the approved doctrine: according to which cases 
are ruled.'' The same opinion is maintained in the 
Mohut^oo Siirukkeee. 
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dowments. The grandson in the female line cannot be 
enumerated among the offspring or lineal descendants 
of Moohnmmud Rofeeq, as was shewn above. There- 
fore^ according to established usage, he, of the male 
offspring or lineal descendants, who is most worthy, 
will be entitled to succeed to the offices in question. 

CASE V. 

Q. The inhabitants of a certain village formed a 
subscription among themselves, and having collected 
the sum required, built a mosqve, accompanied with 
suitable places of worship on the ayma or rent free 
lands, of a certain Fakeer. Have the builders of these 
edifices a right to appoint any other Fakeer to collect 
the offerings there presented, or has the Fakeer, on 
whose land the edifices were built, a right to make the 
collections and to exercise general superintendence? 
Supposing the builders to have the right of appoint- 
ment, has the son of the person appointed by them, an 
hereditary right to succeed to the office of superinten- 
dent, on the death of his father, or have the builders in 
such case a right to appoint another successor. Sup- 
posing the Fakeer to have the right of superintendence, 
on whom will the office devolve on his death ; on his son, 
or on some other person? 

R. Both land and building are included in the term Case of a 
mosque. It is neither simply land nor simply building, without the 
but it comprizes both. The land is the chief part of it, ^''^^^J,*"'* 
because the foundation of the mosque stands upon it, 
and the superstructure is dependant on the land. Un- 
der these circumstances, without the consent of the 
Fakeer, who is tlie land-lord, the building cannot in the 
legal sense be termed a mosque; because no one is at 
libert}' to erect a building on the land of another without 
that other's consent^ and if he do so, the Law sanctions 
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any one build or plant on the land of another, let the The pairo- 

Dago of ftn 

thing built or planted be razed or rooted out." Khiza- endowment in 
nut-ool Moojtieen,—'' He who makes the appropriation ^^"^^ ''^^^^' 
has the patronage of the endowment; after him his 
executor, unless they are excluded by being or becoming Exception, 
profligate ; in which case they will be deprived of the 
patronage, which will be vested elsewhere ; but it will 
revert to them should they return to virtue, and if, after 
having appointed a superintendent, the founder desire 
to remove him, he is at liberty to do so, and assume 
the superintendanoe himself." Hidaya, — *' If a person 
usurp land and build and plant thereon, he will be 
desired to eradicate and raze his plants or buildings. 
The patronage is vested in him who makes the appro- 
priation, and after his death in his heirs." 



CASE VI. 

Q. Roushun Shah, died possessed of a cemetery and 
nn Imajnbara, leaving a son and a daughter, the defen- 
duit and the plaintiff in the present case. It appears, 
from the defendant's admission, that, on the death of 
his father, he took possession of the aforesaid property 
and realized the sum of one hundred and fifty rupees 
by permitting the performance of the rites of sepulture 
in the burial ground ; part of which sum he laid out on 
buildings attached to the ground and on charitable 
purposes, and the remainder of which he applied to his 
own use. The law officers, on being before consulted, 
declared that unless the property in question had been 
formally appropriated as umqf, the plaintiff is entitled 
to a third share of it ; but it was not distinctly stated 
that she is entitled to any part of the property in 
dispute, or to any part of the profits realized therefrom, 
and if so, whether her portion is to be deducted from 
the gross receipts or from the net profits ; the plainti£f 

v2 
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right over the produce only vests. In the latter, the ap- 
propriation is considered to confer an absolute right to 
the thing itself. Charitable douaiions should be distri- 
buted among the heirs of the departed daiut, who have 
<:harge of the endowment, and if there be none, among 
the servants of the endowment. The profits also of the 
endowment belong of right to the heirs, and should be 
distributed among them, but the Laws of Inheritance 
do not obtain in this species of distribution. On the 
contrary^ all the heirs take per capita^ that is to say, the 
profits will be made into as many shares as there are 
sharers, nor will the portion of one be greater than that 
of another, supposing them all to be equal in knowledge 
and piety. This doctrine is maintained in the Hidaya. 
The offerlhgs which people present at the shrines of offerings 
departed saints belong to their heirs, and it is neces- "**^t®u^* 
sary that profits so accruing, should be distributed among to thr- dec«ds. 
them alone, and the share of one shoidd not exceed that ^ ^ ^^' 
of another unless-in a case of superior knowledge, and 
piety. If there axe no heirs, the servants attached to And in their 
the estabUshmtot have a right td the offerings, an* if ^;^;;^^|,'^f^^ 
there be no servants, they should be distributed among the estabiiiih* 
necessitous Moohummudans. The Law requires, in 
these cases, that a trustee or superintendent should 
be appointed, as well to guard against any misappro- 
priation of the proceeds, as to prevent disputes arising 
among those who are justly entitled to them. The 
authority of a superintendent or trustee is legal, sup- 
.posing his 'nomination to have been acquiesced in by 
all the heirsl There is considerable difference of opi- 
nion as to the validity of an appointment which may 
not have been confirmed by the ruling power or by 
judicial authority. The author of the Moozmirat, in 
the chapter treating of appropriations, observes that all 
the persons entitled to participate in the profits of an 
appropriation should join in nominating a superinten- 
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'Hbe chapter on appropriations, that ^* if an appropria* ' 
tpr who reserves the authority to himself, be a person 
pf infamous character and unworthy of confidence, or 
if he constitute another of bad character the trustee^ 
the ruling authority may take the appropriation out of 
their hands." From what has preceded it is evident, 
that the possession of a trustee or superintendent is 
not in vi rtue of proprietary right, but merely for the 
purpose of securing the attainment of the objects con^- 
templated by the founder of the appropriation. The 
trustee, nevertheless, if he belong to such class of per- 
sons as are entitled to participate in the benefit of* the 
appropriation, will not be excluded from a share. 

Q. 2. Several villages and bazars were appropriated 
to the ^support of the shrine of a celebrated s^nt and 
his descendants. There are twenty persons belonging 
to his family, of whom several have children and grand- 
children ; others are childless. Under these circum** 
stances, should the profits of the villages, &c. rind the 
ofierings made to the tomb of the departed saint be 
divided exclusively among the twenty persons above 
mentioned, or should any portion be given to their fa- 
milies also ; and if so, in what manner should the profits 
be distributed? 

R. 2. The profits of the appropriations should be 
distributed equally among the twenty persons menti- 
oned in the question. If any one of them die childless^ 
a proportionate increase will be made in the shares of 
the survivors. The children of those twenty indivi- 
duals will not be entitled to any portion of the profits 
so long as their respective ancestors survive — ^but, on 
the death of any one of the twenty persons, his family 
will receive such portion as the deceased received dar- 
ing his life-time. They will take per stirpes and the 
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%fwe not restricted to the male descendants. In the Male and fe- 
second chapt^ of the Aubmgeeree a passage is cited aha^^e/' 
from the Suraj-ool Wuhaj to the following eflfect :— " If 
a man say I have appropriated this property to my male 
and female lineal descendants, his ofispring, whether 
dons or daughters, will equally participate." 

CASE IX. 

Q. The Guddee Nisheen or superior* of an endow- 
ment having died, one of his Cheku or disciples suc- 
ceeded him in the oSce of superior. Is such disciple 
alone entitled to the whole of the estate left by Hie 
deceased, or have the other disciples also a right to 
interfere in the management? 

• 
R. Property belonging to an endowment is legally of ^cc«nioa 
subject to the controul of the ruling power. It is not *J^^ ^^ 
liable to claims of inheritance, nor can it be transferred $keen or 
by gift or otherwise. The appointment by the deceased ^''P*"^'* 
of one of his disciples to be Sujjada Nisheen, as his 
successor, had allusion to religions matters and spm- 
tual benefits, without any reference to temporal ooncemt. 
The representatiTe of the deceased, in this instance, 
cannot be considered as an heir to property ; for there 
does not exist any cause which can confer upon him a 
right of inheritance. If it be ike pleasure of the ruling 
power to make the endowment a subject of inheritance, 

* I haYe not been able to meet with any English word exactly oonrea- 
ponding to the term ** Guddie KishitnJ* That whioh I have used api^ean 
to me to approach nearer to the meaning than any other term. The 
Guddee or SiQJada is the carpet on which the Moohummndans kneel in 
the act of prayer. The meaning of the tprm Si^ijada NUheen, which is 
synonimous with Guddee NUkeen, is thus given by Meninski : ** ConndenM 
in tapete »aerat preees peraciunu aHi9pu preriiuruM antiates.'* Thisoflker 
is frequently confounded with the MootuwuUey that is the trustee or 
superintendent of the endowment, although they are quite distinct ; the 
one having charge of the spiritual, the other of the temporal affairs of 
the endowment The office of trustee may be held by a woman, and 
the duties may be discharged by proxy; whereas the office of superior 
requires pecaliar penoaal qualificatioBS. 
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CHAPTER X. 

PREC^ENIS OF DEBTS AND SECURITIES. 

CASE I. 

Q. The heirs of a person^ who died inrolved in debt, 
have signed a document renouncing all claim to the in-^ 
heritance and declining to interfere with the estate, in 
consequence of the incumbrances exceeding the assets ;. 
which fact has been proved. In this case, should ther^ 
be any preference shown in satisfying the claims of 
those creditors to whom the debts were contracted at an 
earlier period, over those to whom the debts were con- 
tracted at a later period? and is there any differenccf 
prescribed as to the order of liquidating the debts of a 
simple contract creditor, and those of creditors holding 
bonds or promissory notes of the debtor? are there any 
circumstances which entitle one creditor to a preference 
over another, or are they all entitled to equal conside* 
ration in the distribution of the assets ? 

R. If the assets of the deceased's estate^g^ not suf- Rai«i for ap. 
ficient to answer all legal demands, and there be many ^^et, of an 
creditors, they are all entitled to satisfaction, in propor- ^n*^'*/*"* 

'J ^ r tr estate to sa- 

tion to the amount of the debts due to them respec- tidfy the 
tively ; in other words, he to whom a greater siim is due ^^iST^i^p. 
will obtain a larger proportion of the assets, and lie to tioM#cfe- 
whom a less sum is due will obtain a smaller proportion. 
Equality will not be observed, where some debts are 
greater than others ; but whether the debt be founded 
on simple contract or on a promissory note or bond, 
and whether it has been contracted at an earlier or 
a later period, are matters which do not at all affect the 
claims of the respective creditors. The only difference 
is, that the liquidation of debts contracted or acknow* 

2v 
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~Tbe lan^ must be sold, and the pcoceeds pppi^tk^p^illY 
divided betvre^ the creditors and the wires^ according 
to their respective claims.* 



CASE III. 
Q. A person being inrolTed in debt to an atnonnt 
la^r tban his propA^-is capaUe t^ aatisfyiog. d^es, 
teating a wife, irlio, on hia decease, dainu her dower 
bnt of the estate, and other creditors come forward who 
■claim to have their debts «ttisfied from the same source. 
' In this case what is the legfal cooise to be adopted? 



B.' Kthe property left by the deceased be Inadequate A iamti;B(w 
tb'satisfy the demands of all the claimants or creditors, tfir<^tVthe 
K pro-^tA distribatiott mnst be made amoiq: them. The [^t'dVi^^ 
Law makes no distinction between a debt of dower liii debtor, 
due to a wife and debts due to other creditor^. All 
debts (contracted in healA) are of equal validity, ex- 
cept those of mortgagees or'pawnees, that is to say,, per- 
sons with whom the property of the deceased may have 
been deposited in mortgage or pledge. The claim of 
sach persons are entitled to priority, and they are aotho- 
rized to satisfy their own demands oM of the property in 
their possession ; after which thesorplas (if any shonld 
remain) will be divided among the other claimants. 



■Ill) ■ nile la Lmt Ihat ilabti aw claimaUe betarelefnaiB*, Md 
thkl ui kckoowlcdEnieiit of t, debt in fftToar af an heir reiemhlea a leg*- 
i-y. Id thi> cue the dKeased acknowledged a debt (q bis wlfM 
wlui are bU heiri, coaMqaently hia Epccial acknowlcdKueat Id their 
faTOui ii of no avail, batthej are eolitled !□ a proportloDalcbare oftiw 
atuts In camiDDn vilb other ctedlton. Had the pencfii in whoao 
IkvoBT the acknonledKueDt waa made been ■liaagen ctcd, itill the 
diipoaitlon would not have availed then, dot wohM thay have bean en- 
tUIod to aay pNfeMaceiBtha llividatiimof Ibeb.claia, becanaa BTerj 
diipoMl of piopeitj on < deatli>bed ii conndertd aj a JeKacr, whkh 
eunotastad to wofathaHOMa th trdof the Ml»te,aad theiaaahrtlo«»f 
which ■uit be poftpMcdnntUaflcr the ll^nidatloB of debt!. See, Pils; 
Will* 0,7. 
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•CASE V. 

Q. A person sues the widow and son of altoded 
proprietor for a portion of the estate left by the deceas- 
ed, in satisfaction of some unadjusted claim. The wi- 
dow pleads thut her husband made over to her by deed 
and put her in possession of his entire property during: 
his life-tim«, in lien of dower. Under these* circum^- 
istances, is the whole property to be reserved in satisfee- 
tiott of the dower, or is the claim on this account to be 
^eonsidered on a footing widi 'that on aceount of other 
debts? 

R. A claim on account 6f dower and claims otaae- or a debt ac- 
count of other debts arc entitled to equal- consideration on a^deaS^ 
in the order of payment out of the assets/excepting ^^' 
a claim on account of a d^bt which the deceased may 
have acknowledged during his last illness, and whidi 
be is not known to have' bond fide contracted. Such 
claim sliould not be satisfied' before the other debts are 
discharged. 'But if, as appears to^ be established in the 
present case, the property was made orer to the wife 
and taken possession of by her during her husband- s life- 
time, it cannot with propriety be termed the- estate of 
the deceased, or be oonsideiM available as mkdk. 

CASE VI. 

Q. A debt having been acknowledged in the same 
boiid jointly by two persons, and one of them subse- 
quently deceasing, is the whole debt recoverable from 
the surviviag obligor? . 

R. If the parties, who. jmned in execating the bond. Case of a 
each participated in the loan, a claim to the whole will ^^t^he debton 
not be maintainable against the surviving obligor. He ^3^^^- 
will be responsible for his own half share only. Tbe 



&hd^ against C and O^^intly/ Af til lieji^iftrchridofrldid them being 
heirs realized any assets from the eirtate ofitileir aiM»^ ^'S* wh^e 
tor. The original debtors will, in the first instance, be <^i>t. 
liable for the debt, bnt, in the event of their insolven- 
ey, one nuuety must be-dischargvAbyfA^.ltnd.the other 
moiety by the representatiTOs^f Bi if they have assets^ 
The Law is, that when two pecsons become su|eties in 
Mdido for another, half of Whatthe one pays.is.jcecovcH 
zablefiom the othnr, and the whole is recoverable irom^ 
Ibe original debtor, because cuiy payment made by on^ 
•peitUes m an undefined mana^ for both. . Of .twoofo&eofhro 
sureties, if ctfie; dischaige.tiM^/entire debt, aiifl thm. comai^paiilt^r 
upon his cp-fiurety for leimbarsement of half, and they^^^^ ^^ 
afterwards -unite in suing ^ pnnipipal debtor, it ia tbaof afiNp»ia»> 
same thing as if bo th sui^tiea Jiad .ppgiaally ^ccpd^il^ <»-Miiiiy. 
to disdiarge the debt of 4ie piin^paljr ^onof o^.iliem JA 
person . and the. other throoj^hif agent r;iioo<H:diiig In' 
the Hidaya,-^** Whatever payments ieit]lusir<>f th^ t^. 
may make are made in anundefiaedn^utiier <w adMunir 
of both, and the persmimaJkingaMhrpaymeQts i^tentiWa 
led to exact :die.half o£( them: ftoia:. the other, aud then 
^y are jointly entitled to. exact the wMk pf^irhat bWr 
hecn paid, firom the principalysbmoitii^y/paid jthe^^jiapflt 
on his behalf ; the imei^WBikii^s^iiiiti j^jmfRl^ifm^o^i 
ately flrom himself and th& nth^ 4^g it. asit weredlpif 
substitute/' But if the suieQ^ pan repov^ ^^^i^f^ti^. 
restitution from the principal debtor, previously to his 
j^referring his daim against the corsur^ty, ho^fdiogi^d :^..- « , 
exact the whcde amount fh>m the pnm^pal . delKU>|K " 
According to - the Futawo-Aulumgeeree, — ** If he am 
recover from the principal before proceeding against 
his co-surety, let him exact from l^im (the principal^ the*! 
whole thousand.*** ' - •• •- «- ^ 
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* The gtMitl rule if that whtiv tm> pwiiuM. nre JoittL«eQiiritiei'My 
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CASE IX. 

• Q. A person mortgaged his landed estate for a loan 
of twelve thousand rupees. Afterwards the mortgagor 
and mortgagee settled their accounts, by which there was 
found a balance of two thousand rupees due from the 
former, who, for the satisfaction of the balance, executed 
an agreement, assigning over the lands to his surety, on 
consideration of his ^igaging to pay the balance. The 
mortgagee did not return the deed of mortgage to the 
mortgagor, yet neither he (the mortgagee) nor the sure- 
ty were in possession of the property from the time of 
the execution of the agreement The mortgagor before 
liquidation of the debt of two thousand rupees disposed 
of all his right and title in the estate, by gift, in favor of 
his sons and executed a deed of gift in their favour. 
Under these circumstances, is the gift available in Law, 
notwithstanding the non-liquidation of the balance due ? 

R. The mortgagor was not at liberty to dispose of 
the property by gift, until the redemption of the mort- 
gage, without the consent of the mortgagee, and by the 
agreement it does not appear that the mortgage was 
redeemed, or that the mortgagee gave his consent to the 
gift. The only inference that can* be drawn from the 
agreement is that the mortgagee was willing to permit 
the redemption of the mortgage, on condition of the ' 

' mortgaged lands remaining in the possession of the 
surety, who would, from the profits thereof, satisfy his 



It 151 a well knoTm principle of Moohammadan Law that interest is en- 
tirely prohibited, and that the giver, as well as the receiver, of any excess 
above the original debt is held to act sinfully. In practice this principle 
is nnt much adhered to, and some modern lawyers have fcone the length 
of asserting that the receipt of interest from a person not professing the 
Moosulmaan faith should not be accoonted osarions. Tliis however ia 
practically a matter of little consequence, as our courts, I Imagine, wonldT 
not scruple to award interest in an action between two Moohammudan«, 
where it was specifically promised, or where it was equitably due, not- 
withstanding the fcrfptunil prohibition^ . ... 
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fribyioas that if the mortgagor, by an act of trespasii, 
dispossc^ssed the mortgagee, the mortgage ^rould still 
continue in force, because the contract ia not thereby 
annulled. It is declared in the authority above-quoted, 
— '^ If the pawner sell the pledge without the consent 
of the pawnee, and again, before the pawnee has sig- 
nified his assent, sell it to another person, in that case 
whichever of these two contracts the pawnee may con- 
firm is valid ; for as the first sale is dependant on the 
consent of the pawnee, it cannot prevent the second 
from being so likewise. If therefore, the pawnee chuse, 
he may ratify the second sale. If on the contrary, the 
pawner, after having first sold Hie pawn as above, 
should let, give or pawn it to another person, and the 
pawnee give his consent to such lease, gift or pawn, 
the sale which preceded either of Aese deeds is valid. 
The difierence between, these two oases is, that in the 
first (where one sale is made after another) the pawnee 
may derive an advantage from.- confirming either of 
them (as his right lies in the price) and whichever 
therefore he approves is valid. In the case of a lease 
or gift, on the contrary, no advantage can. accrue to the 
pawnee, as his right lies in the return, for the article, 
not in the usufruct If therefore,, the pawnee approve 
of either of these, he by consequence impliedly assents 
to the abolition of his own right ; and the previous sale 
(which was suspended on his consent only because of 
his right) becomes valid of course." Agreeably to the 
above doctrine, it is evident that if a mortgagee* give 
his consent to the gift of the mortgage to another per- 
son, such assent implies the abolition of his own right ; 
consequently if the mortgagee in the present case gave 
his consent to the gift of the property, the gift is valid and 

* The term nkn lignifies both pawn and mortgagee, and the rulei bj 
which the one description of pledge is goremed are equally applicable 
lo the other. 
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lease, in return for which lease it is stipulated, that the consideration 
grantee or lessee shall liquidate the demands of the invaUd. 
creditor of the grantor. In Law such a contract vitiates 
the lease ; and even admitting the condition to be va- 
lid, the grant would expire with the grantor. 

Q. 3. Admitting, for the sake of argument, that the 
lease would not be determined by the death of one of 
the contracting parties, should the amount of the wi- 
dow's dower be paid out of the property, which is now 
in the possession of the lessee, or, according to the 
terms of the contract, may the lessee pay the debts in 
any mode that he can, retaining possession of the lease ; 
or should the land be transferred to the possession of 
the widow ? 

R. 3 Admitting that the lease would not be deter- ^^^n » leMor 
miuod, still il* the amount of the dower cannot be paid his esute 
without the sale of the property left, the lease ^vill be j^YatUfacT^* 
determined by a sale to liquidate the dower, and the tioo. 
proceeds will be employed for the payment of the dow- 
er and tho other debts; and if the proceeds should be 
found insufficient to discharge the whole of the claims, 
the widow and the other creditors will share proporti- 
onately ; for instance, if the amount of the dower is three And tiprojratA 
hundred rupees, and the claims of other creditors amount ^"^"^ution of 

^ the proceeds 

to two hundred and the proceeds furnish only five rupees, made, 
the widow will obtain three rupees in liquidation of 
her claim of dower, and the other creditors will obtain 
two. This goes on the supposition that the estate is 
not mortgaged : if mortgaged, the debt due thereon must 
be first discharged, and the surplus shared proportion- 
ately amongst the creditors and the widow.* 



• The above opinions wnrc dolirered by the Mooftee of the Patna Pro* 
vincial Court, and the same questions having be'sn propounded to the 
Kazee of the (^mrt, his repIir,'S were similar iu purport, but rather mart 
fully to the following eflfcct: — 
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R. When the right of any person shall have been No Umitation 
established to any thing, whether consisting of slaves a cia^. 
or other property, real or personal, his right thereto 
cannot be extinguished by dispossession for any length 
of time, whether exceeding or falling short of twelve 
years.* 



CASE II. 

Q. The law officers were desired to inspect a cer- 
tain power of attorney ;and to state, whether, under it, 
the agent had or had not a right to sell, according to 
the Moohummudan Law; and if he had, what illegality 
had occurred in his drawing up the deeds of sale, and 
supposing those deeds to be valid according to Law^ in 
virtue of the authority of the agent, whether the deeds 
of sale and receipt had been drawn out by such agent in 
the form prescribed by Law ; what objection was appa- 
rent, and whether the sale of the estate conveyed in 
those deeds was good in Law or not? 

By The power of attorney is not drawn out according infonnaUty la 
to the language and form required by legal technicali- J^t^iUato ' 
ties ; but from its tenor it may be collected, that Chut- * contract 

founded 

tersal M'arain made over to his son Byjnath Narain the thereon, 
conduct of all his affairs, and conferred on him a gene- 
ral power of attorney to sell, mortgage, and manage his 
estate. Therefore, if it be proved by competent wit- 
nesses, that Chuttersal Narain really authorized his son 

* This ^neation seems to ha^e been propounds:! with a tIsw to the 
regulatioBS of Oo^erament, rather than to the principles of Moohnm- 
Budan Law. According to the proTisions of the regulations, no claim 
for personal property can be entertained if Uie canse of action have 
arisen twelve years antecedent to the institution of the soil, nor a claim 
to land or other immoTeable property, unless ii^|ustice or dishonesty bo 
alleged ; but eren with regard to this species of property the term of 
sixty years is an absolute limitation in bar. According to the Moohum- 
mudan Law, howerer, there is no limitation in point of time to defeat 
any claim of right, which must be determined solely by its merits. See 
Prin : Claims &c. 1 and Note. 
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a maxim in Law, that the evidence of slaves is totally, 
inadmissible. Therefore the testimony of the mother 
of the slave girl cannot be received.* 

CASE IV. 

Q. In a matter involving some pecuniary profit and 
benefit to a childless woman, is tlie testimony of her 
husband or her father admissible or not? 

R. According to Law, the evidence of the husband or Favorable test 
of the father of a claimant is not admissible in a matter h^btmd or^ 
operating to his benefit,t ^*J*>«' *">*<*- 

mitfuble. 

CASE V. 

Q. A sale of lands was made by a person, at a period 
when he was upwards of one hundred years of age. 
Can a contract, made at so advanced a period of life, be 
considered valid and binding upon his heirs; and is the 
evidence of the servants of the purchaser admissible for 
the purpose of substantiating the sale ? 

R. If the vender was of sound disposing mind at the ETidence of a 
time he made the sale, the contract wiU be binding ^'JJ^^i^l'^' 
against his heirs, at whatever period of life it may have 
been executed ; but the evidence of a servant in favour 
of his master is by no means admissible, j: 

CASE VL 

Q. A dower of seventy-five thousand rupees was 
alleged to have been settled on Oomda Beebee (the 
mother of Qaim Beebee, and wife of Gholam Hoosein 
Khan,) at the time of her marriage with that person. 
The wife of Gholam Hoosein died before him, leaving 



• 8m Frin : Claims, &c. 10. f Prin : Claima, &c. II. 
% See Prin: Clains, &c 11. 
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tracted, and overheard the eoaversation, which indeed 
appears, from the evidence of another witness, to have 
been the case ; bat as the witness h^tidf has not stated 
this, the bare supposition of it will not suffice in evi- 
dence. Besides, the witness in question is one of the ETidence of 
heirs of Oomda Beebee, and her declaration, that she behalf of 
has no rig;ht to a share in the property, but that Qaim ^^^^^'' 
Beebee is entitled to the whole, does not exclude her 
from the inheritance^ should she afterwards claim it ; 
because by so doing she does not establish the right of 
another to her share. This is not a relinquishment, 
(l^ally speaking) and even if it were, there is consir 
derable difference of opinion as to the effect of relin- 
quishment The evidence of another female witness 
is contradictory. Besides, her admission that she was And of a 
the slave of Oomda Beebee, renders her evidence nuga- 
tory.* The evidence of the two other witnesses, one 
man and one woman, who heard the amount of dower q^ui and one 
fixed from a place near the assembly, in which the ^om^i^- 
marriage was contracted, is good, although they were 
not actually present in the assembly; but they fall 
short of the number which the Law requires. The 
deed, however, stipulating the amount of dower, pro- 
duced by the claimant, as having been executed by 
Gholam Hoosein, has been duly proved by witnesses, 
and has not been denied by her adversary ; and even 
admitting, that the dower stipulated exceeds the amount 
of dower usually payable to females of the same fa- 
mily, still the agreement is binding, and, in point of fact, 
it has been proved by some witnesses, that the other 
daughters of the same family received upwards of one 
hundred thousand rupees, as dower. The evidence as to 
the acknowledgment of Gholam Hoosein, though not in 
itself conclusive, is nevertheless confirmatory. The at^ 
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Ate ehildren of the daogfator of the elder wife (there 
being no other legal sharers or residaaries) are entitled 
to her eighth share of the property in addition to the 
stipulated amount of dower; and that, in the third 
place, the plaintiff, who calls herself the daughter of the 
second wife of the deceased proprietor, was, in point of 
fact, the daughter of the slave girl of his (the defend- 
ant's) grand-mother who was never married to his grand- 
father, and that, consequently, she had no right or title 
to succeed to any part of the property. But the plaintiff 
denies the truth of this latter allegation, nor can the 
defendant adduce any evidence to substantiate it ; nei*^ 
ther is he able to bring forward any deed showing that 
the amount which he claims as the dower of his grand- 
mother was ever settled upon her. Under these circum- 
stances the question is; if a married woman live with 
her liusband for a period exceeding sixty years, and 
during the whole of this time does not obtain from him 
the sum due to her as dower, nor .from his estate after 
his decease, and subsequently die, having had a daugh- 
ter, who died during the life time of her parents, are the 
children of such daughter legally competent to claim 
the sum due to their grand-mother on aceount of dower? 

K. Dower is a constituent part of a marriage con- Dower of a 
tract, and it is an established point of Law that it con- man^cUimabie 
tinues to be a debt due from the husband, until it shall ^1.}"^ 8™™* 

' children, not- 

have been satisfied or remitted. The children of the withstandioK 
daughter, who died before her mother, are ranked time.*^*^ ^ 
among the distant kindred of their grand-mother, and 
they are her heirs, provided there are no preferable 
claimants, such as legal sharers or'residuaries ; and they 
are therefore entitled to claim' the sum due to her on 
account of ^ dower. Lapse of time is not a legal impe- 
diment to a claim of dower. Some modem Lawyers, 
indeed, arguing on the ground of there being many 
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does not attach fo any things that was not the pttpWif 
of the deceased, at the time of his death. A claim, 
therefore, of inheritance sapposes the right of property 
to be vested in the deceased at the time of his death ; 
but, by a claim of purchase, the right is supposed to be 
vested in the claimant himself before the death Of the 
former proprietor, in which there is an evident oppugn 
nancy, the case being the same as if he had first admits 
ted the right to belong to another, and aftertiralrds 
assumed it for himself. Therefore a claim of purchase 
can never be entertained after a clairti of inheritance 
preferred by one and the same individual. But it in 
otherwise where the claim 6f purchase ^reciedes that of 
inheritance ; because, when the title to the thing In 
virtue of purchase is advanced, the right thereto is 
maintained to have vested in the cldililant befote the 
death of the former proprietor, and, by advftil^ing 
a title of inheritance, he claims the property of the 
deceased, which does not constitute oppugnancy of 
su<^h a nature as to affect the admissibility of the claim ; 
as is declared in the /6raAtm'5AaJkee,-^^Oppugnancy af- 
fects the admissibility of a claim, only whem it is addu- 
ced to render null and void the acknowledged title of 
another individual." 86 also in the Foosool tiiktkdteya, — 
*' Should a person allege that tertain property belongs 
to such a one, and dftenrards t^aim it as belonging to 
himself, his claim is inadmissible, as affecting the 
acknowledged interest of another.*' And this conse- 
quenoe must neeessurily arise where a claim by ptirehase 
Is preferred subsequently 16 a daim preferred in virtue 
of inheritance. It is laid Ao^n als6 in the same audio- 
rity, thiit ''if a person having property in his hands 
should make use of such expressions as the ibllow- 
Ing: '*This dofes not bdong to me, or I huve no 
right, title or interest therein," at a time when thinre 
was no ostensible claimant to such property^ and sub- 
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JTadge should be founded on eVidence, or on acknow- 
ledgment, or on refusal of purgation by oath."* 

* CASE IX. 

• 

Q. A dispute exists between the plaintiff and defen- 
dantSy the former claiming six houses which are in the 
possession of the latter, alleging that they are his 
patrimonial property. This the defendants admit, but 
plead that the ancestor of the plaintiff mortgaged the 
premises to their ancestor, for the sum of seven hundred 
and seventy-five rupees ; they state that they have no deed 
of mortgage, but that the fact is recorded in the account 
books of their ancestor. The plaintiff replies that he 
had heard from his mother, who was the mortgagor of 
the houses and also from others of his relations, that 
th3 debt for which the houses were mortgaged amounted 
only to four hundred and forty-six rupees. The par- 
ties have no evidence to prove the truth of their respec- 
tive allegations respecting the amount of the sum. 
Under these circumstances, to which of the parties' asser- 
tions should credit be given? Are the account books of 
the defendants, unsupported by other proof, admissible 
as evidence, or can the mortgage be redeemed on pay- 
ment of the sum mentioned by the plaintiff as constitu- 
ting the original debt, and to which of the parties should 
an oath be administered ? 

B. The defendants admit that the houses mortgaged case of a dis- 
to them are the ancestorial property of the plaintiff. J'J{*btor'J[n5'* 
The only dispute arises from a difference in the state- creditor as to 
ment regarding the amount of the debt, on account of a debt on 
which they were mortgaged. The plaintiff admits a"®'*«**^ 
debt of four hundred and forty-six rupees, and denies 
the excess above that sum claimed by the defendants. 

See Prin : Cbims, &«. n ud St. 
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fatisfaction of her dower, and she alleging that aha 
had received it as a gratuitous gift, it is incumbent on 
the widow to adduce witnesses, and if she have no evi^ 
dence, the assertion on oath of the heirs will be ere* 
dited. If their assertions should vary regarding the 4"?* " *® ^''^ 

_ nght to house* 

household property, the widow claiming the property as hold proper tj. 
her own, and the heirs asserting that it belonged to the 
husband, and neither of the parties have witnesses to 
prove their respective allegations, such part of the pro^ 
perty as is usually appropriated to female uses will be 
made over to the widow, on her corroborating her claim 
by oath, and such part as is usually appropriated to 
male uses will belong to the heirs on the same condi- 
tion ; and, with respect to property of a common na- 
ture, there exists some difference of legal opinion. Ac- 
cording to the opinion of Aboo Haneefa, the property 
will belong to the sufvivor of the parties to whom it 
was alledged to have appertained, after oath being 
made by the survivor. In this case the survivor is the 
widow; and according to the opinion of Moohummud, it 
will belong to the heirs of the husband. According to 
the opinion of Aboo Yoosuf, such part of the property 
as might paturally have formed the peculiar property of 
the widow, with reference to her condition in life, 
should belong to her ; and the remainder to the heirs of 
the husband, and the survivorship of either party can 
make no difference, as the deceased husband is repre- 
sented by his heirs.* 

CASE XL 

' Q. A plaintiff claims the property of a person named 
Bazeed Khan, five and twenty or thirty years after his 
death; alleging that she is his daughter. The defend- 
ant in reply pleads that MusmmmaUt Bai Bail, the 

— ^— ■M^— — ^.1^— ^^■— I .1 I III I 

• Sm Prln : Claimt, &c. S4 to SO. 
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plaintifTs claim. In sncb case, it becomes regnisitefor 
the defendant to establish his plea. For instance, Example. 
Zeyd sues Omar for a debt of one thousand rupees^ and 
■Omar, with a view to repal the claim^ pleads repayment 
of the money borrowed. In this instance it is incum- 
bent on 0.nar to prove the repayment, which, if he 
should fail to do, the claim of Zeyd to the sum in dis- 
pute will be established; because thi? plea of Omar 
involves an admission that the debt was ori^nally in- 
curred. It would have been otherwise had the plea of ^*<^«P*>f*n *n 
the defendant not involved a partial admission of the ciai pieaB« 
claim, and had expressed a total denial. For instance, 
Zeyd sues Omar, the son of Khalid, by his wife Hinda, 
for half the property left by KhaUd, calling himself the 
half-bruthcr of Omar, and son of Khalid by another 
wife (Zeinub). Omar in answer pleads that Zeinub, Example. 
the mother of Zeyd, was always the wife of Bukr, and 
. that she could not therefore be the wife of KhaUd, nor 
could Zeyd be the sonof Klialid. In this instance it is 
permitted to the defendant Omar to prove the marriage 
between Zeinub and Bukr. If he prove it, the claim 
falls^to the ground ; and if he do not prove it, still it 
will be incumb€lkt on Zeyd to prove the marriage of his 
m9tbcr with Khalid, or the fact of his being the off- 
spring of Khalid, in some other mode, before he can be 
entitled to a moiety of the inheritance. In the suit in 
question, the defendant denies the fact of the plaintiff's 
mother having been married to Bazeed Khan, and 
states her to have been the slave of the wife of Bazeed 
Klian, and concubine of that person. This answer 
therefore involves a total denial of the plaintiff's claim. 
The defendant, if he pleases, is at liberty to bring evi- 
dence to prove that the plaintiff's mother was the slave 
of the wife of Bazeed Khan^ in the legal acceptation of 
the term, and should he prove it, her claim ^rill fall to 
the ground ; but should he fail to prove it, or decline 
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CASE XII. 

• Q. A i>erson • sues a woman for certain property, 
aUeging that she is not the daughter of the person 
whom she pretends to be her father, and claiming the 
ptoperty as his right of inheritance. Judgment being 
given in favor of the defendant, he appeals from the 
decision, and the woman dying; pendente lite, he retracts 
bis former plea, and states that she really was the 
daughter of the person whom she pretended to be her 
father, but that he has a right to succeed to her pro- 
perty as her lawful heir, in virtue of his relation to 
the person whom she styled her father. Admitting the 
truth of the last plea, is he entitled to take advantage 
of it, notwithstanding his denial thereof in a former 
stage of the proceedings? 



> • t .A 



B. It appears that the claimant, during the life-time Claim of iiu 
jpf the woman, to. wbot3e property, he lays Claim, denied fo^^ed^oii < 
her being the daught^. pf the person whom she called reUUon of 

jthe plaintiff vras therefore entitled to the inheritance. The opinion is ia- 
4Cenio«as and erudite ; bat did not exactly bear upon the case. It does 
Bot therefore seem necessary to furnish an accurate translati(»n of it. 
He admitted that to 'establish marriage, it was necessary that evidence 
should be given in favor of it, or that there should be the husband's de- 
claration; and he also admitted that the fact could not be established by 
the mere conjectural evidence of one witness; but he contended that the 
defendant, by admitting that the p1aintiff*s mother was the hurmm of 
Bazeed Khan, had made out her case. He quoted several works of 
great authority to prove that the term ** hurumT signifies a married wo- 
mau, livingtn a state of seclusion, but in this case (it should be observed) 
the ohji^ct was not to ascertain the true intent and meaning of the term, 
but the meaning attached to it by the defendant He further contended 
that continual cohabitation is primA facie evidence of marriage; and that 
it is criminal, without proof, to suspect a ktoogvimaun of so improbable 
an act as that of fornication ; and that where there are two suppositions, 
it is right to select that which is the more probable. But the question 
(it should aino be observed) in this case, was not, what degree of evidence 
1.) required to establish the fact of marriage, but what degree of evidence 
it was necessary for the plnintiff to bring foi ward in order to establish 
her claim, it being a general rule of Moohummudan Law that, on the de- 
fendant'a denial, the plaintiff must adduce proof of the claim. Had the 
. fuit been brought forward to set ande an alleged marriage, the pre- 
sumption must undoubtedly have been in favor of the miirriage ; and it 
. would have been upheld by hearsay -and- circumstantial evidence, sooh 9B 
cohabitation, common repute, and the like. See Pqa: Ciaims, &c. SI. 
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evidence is adduced. One man and one woman depoee 
that they were present in the assembly at the time 
of the marriage ceremony. Another man and another 
woman depose that they heard the alleged hosband 
acknowledge the marriage, and another man deposes to 
the fact of the alleged wife living with the alledged 
hosband on terms of conjugal cohabitation. Is this 
evidence legally sufficient to establish the fact of the 
nnptials having been celebrated? 

B. This evidence is not legally sufficient to establish Vhat oou ti. 
the fact of the celebration of the marriage, because the deace of mt^^ 
several witnesses depose to different facts, and the re- '^* 
-qqisite number do.not comMne in deposing to any par- 
tknlar circumstance in proof of it.* 

CASE XIV. 

Q. If an appellant in a suit die while it is pending 
and almost ready for decision, should the cause be de- 
cided in the presence of his heirs ; and if the right' of 
the respondent be established, are the heirs of the ap- 
pellant answerable for the satisfaction of the judgment, 
or is it requisite that the respondent institute an ac- 
tion de novo against them? 

R. The cause should be decided in the presence of ^^^^^^ 
the appellant's heirs, who are his successors and legal tgainat %. par- 



* This question tamed upon a dry point of eTidence. The depositions 
of the witnesses woald doabtieis hmve been receiTed as abondaaUy snf^ 
llcient to establish the strongest presiunption of marriage, so as to confer 
all the rights attendant on that state ; bat it was nerertheless not consi> 
dared to afford solBcient proof of the insulated fhct of the celebration of the 
nnplial^, althongh taken altogether, it was eooogh to create the strongest 
protaoility (and sufficient for all legal porposes,) that marriage had taken 
place. The whole doctrine of marriages, as will be seen on reference t* 
the principles and precedents on the subject Gootalned in tlds wodL^ 
I^Toor the construction here laid down. 

z2 



and judicial matters. 



37» 



R. 2. The fact cannot be proved by the evidence of And that that 
witnesses who had not seen the concealed woman, ^^JJ^** ^ 
and who satisfied themselves of her identity by reljring 
on the statement of a female who had seen her; but had 
the witness who saw her been a male, the corroborative 
evidence of the rest would have sufficed.* 



•v^ 



* See Prin : Claims, &c. 9. 
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*toJla». ^1 OOe V*A jj;j.» _, J«^5 Ai-^i '-*^^ .H=^'; ^ V 

J^JII J-ii ,i ^ iA* y< Ja» t| tr*^- %^' +H t^ te,,J. 



» -/ .7 



, 1^ 

put ^^a gii\a^\ ^IaU» pijUyi ^\ iAl^yi Ji ^\ ss^ 

f M i.^l>ll !»^ UU UU u;l^ ^ JLji^ I JS \h,\ fU!lt 
^Uv ^ «U^t • JL0I e;l^ 1^1 JlAAM.]ll ^UXli Jlda£«]H 

(2;Uh. ^j«0l» I^^U* (J * (s^iijy 

jifiyo Juu^ JU |^>«» uX3 O^ 3 f^t fc^Ut ^ Je«j^n 



11 

ijMH .,j^V »Lj£ -♦:;< -jks«J| ib 'SjW'ii »**. *\*iSi» 



iS^\ JjU^ «J.^W «--'^J' 



^1 ;$ iifc^l ^ uJ^f^l -(h^i* 'x»^ ,j«)i( %)b. -^ -(^l^ 'U) 



SLidj li^^ Aj^^ «<Xxe ^Jxfi ^jJLjo ^I ^ oJiX] Ul 

^y<i! ^ ^ ^^ *JU CLVS ^^ ^All j*t ^^1 C1.U tji ^ 
jytX-^ ^.i ^^J JL* e>^ Jil^ *-U5 ,^ ^^u^ «^ JU »J 

y-sj^^"^ * v^>i' »'-»>«J **^ 2*^ s/ ^s*-»i ***V 

^ U»^^S»J«Aa)l^ ju«3l^j>lt S d]UC«.Sl^ Cl^UIl £{^r 

jJ J g^ jJ 5» «-i*UJI y;* «JU»^ »t^ Jul ^*»» 



^ S *ju I— *ifc^ ji *o^ jXcJ ^i *;i^i tjXfc^ ^^'5 

jD^Ue J>^ *jL» AiMAy ^j^taiSntAjJti Uam 









jU«aI) ^ tU^ii JJU^ J (^U}l u^UJI 



(J e,l3 (ja-sll^ ^'i\i iO^\i ^i^i^i flUJl ^jL S 
c;^ u' ^ ^'W ^ iJ^ **' «-^^ •>*? *y lIjSj ^ J 

U^ ^JS uh ^ u^ w' 'T'" yj^ e^l^' M^ L,» •* 
ij.sU*'! ^ ju**, ^^^ Jl ^ \jci u-»Jl «Xfc» ^A» ^^ 



t^ 






aZJU ^ *JU pl^ AI4X ^ *♦* f1 ^ *^j' »*>^ J *^^ v.::-^' ^ 



Ja»» ._,>a.^^jj;<aJLaE'l^j;^ «4l»^'5 »y>l*»l» **^^ *S** 

e;aU St i^^t ^l&J ^ > • £!l«9 ^ s^< J^ 
gt^jJIl fcU*5l Ut^5 UL* eAJ^ 5.^f^ J»y ^'b A«^ IP 

jy&^. St ,g;s«JL4t ^l^ dSM^ is* iulj»yi «:>^ ^ <u.^ l«il 
C«S4t SBUa> • ^L ^l* y^^ jj;i**U 



<>»^lt qamJ ^/^^mJI ^^l (J^ SjuUoII J\^il ^^3 u-aIzJIj 



••• • 



JUmt^I JjLMb« ij (j-rVl— tt ■ ^, fltlt 



juiUa. • cj^u Aw (.jan v-_.w%.J Ss->J» w' fJ^' I 

rslli" cij^l oou UUll wLjCl JL«.^i jj^t jJUJ f 






I 









t» 



li^j fU)l *U? ^ U .__*A5 i:;W iJU3l ul^-j ^y^^ 
*, 3uLU« ._><*\^ S^- l^ Ui: _,! j^„ :i »«<« J? g ^yi 



»^JL»{ «LaX« Clol£> ^ AA^I ^jl aJuoI <-^yt>^l ^ 
»<U» a]Lmx« 










^^J Jlc jyiiiJl «--J^ w' J«*^ 5s*l^ 2e*^' fJ^ 'i' V 

^JUr^I ^_j^» «;-< JUiiJJI i-Al, ^ U3J ^ J-V^ 

i_.Jlk11 IJK* ^Ue iUiJJJI Li-J; J ^ JlS Jbu *]Ul .15 jj,? 
*)lj^ • k-i-^. ^1 y;* lilaj ^i CJ ***** s^' ***** 

*I ^ »M jj ^\ ya^ ^ jyoujjb ^ ,_^ I 
^ jUUJi u.»A* J* t*>CisJULi j^^ jl*^' J*5 

UAi.1 »L!S. wtjLai'Lj ^ftiiiJU Jo.1 Jw ^ JjiS CIm^a^JI 
JJ» fU*Jl tjp^CM^I yiAJ e;'^ '■-V^ »L~ij»l ^ ,jjji\ ^fita^ 

*j\^ * £*i digs ii,«^l4i*flif. iu^^l j^cLsLivs,?^**^ 
«.<>Ul J .UUJl i^ ^ji Jj ^4 siP^iSII JLe 2eU» 



n 



ijS ^J^ los* t^ jj^iJI iUfljir. «— *f . jtH j^ J j»JL^^ **^li 



iL.uJj UI3 2^'?juJJ J fW' 3^' J^ ^'yi^ i-::^>- jlt^ 

(^l^a5' Ju«A-J (J^yo ^j^ ^i^l (J Ja.311 jU^Xx*^ l^JUi 

^^^u ♦ >>^?^ 

i;isjOb s^iixl) L^IIj 3 jUj«x3I ^^ 3 ^]j^ ij^ ]^l^«& 

ij\Js^] (J • »^ »U 4j,l J ^j^I 2*^ »i^' 

O^lXX) ju» «-r^L« ^i Cl««? J^nXj juli ^ ) JJS 

2-^. » Ail ^Li y;1 »f, lit jLiJt *X» «^ jj UjA »jpy:il ^j;- ri 



t 

u>e?^U * ^I^W JUL; Jm «J^U- ^ 2*^^l ^^ \ 

ij,\ii\ y J^oiJi _, s^\4^J\ Uajo.1 u,uyi ij^ ui r 

«Jyy. J ioU JbuJ ^\ jUm J! ^Li *«Iyl U» I* 
jJjpi^. • Jl»L{_, A-.U^ 

^\^\ yi. * 3UI »jJl, jJ L« JfcbJI ^ S 

^.yi>, JLnjU^ JU.J J< ^yli Jj^l JU4^- jUSsU , ^ 
Jj!H jj^l Ja^ ^ yi> y K^}j* ^ fJx ijlil* cJ JJI ,j;«*JIj 

>* 3 Wi^J 3 »>«« 31 Jj>» c^W ee ^ ^ «sJ>f ^ ••iWj ^ 
^ ^ I^J f^b VJ ^UUJ^ »««^^ w« JI ^JUJl ^ 



j^^jii ^. ji\ y u,i^ i/i Jy w< J *5ii ^y < Ul S^ Jl 

jam l__.1 _, j5yi 5 J2ijl J jiSiJJ «UJ cii,3ll ^1^ r* 

j^ ^ ^ u^ Jo^ (yi^ iii i±,J] ^^ Jjuji 2;Uft5 

JLc vOjj »lki JxiJI i^U" ^ J ^ jj j< 

oaSJjl yl UjLx-'I ^J a» . 









cW ^ c^. g^yi ^ e,l£, ^ J *iU, ^^ji o^iy 



J^^^yl X**/ai xSIas^I i^a. jj^ 2j^l^I ii^jii^y^ Aibj 

^5 CLJUJI jLs^ Uj\ «J JU. _^ Us ^ JU. iJJU^ 
jUs^ i^x^uaj yji^ jLi^I ,.^ UjI «xJJ icib , ojUUUU! 






4^ jijjj^ «x:^t^ 



^^-^^ s^^y J? s^>J^ ^i^yi cii^iu jutu .^^^\ ui r 

•^ cr* to^^^U^ ^,j^^ (^ ^^ (^ e;l^ u*^ •^'^ c;^ cA; H 

^^31^ fU:u ,s5Uj» £b,n x*m^ J o*?^' 5*^' ^aj a^^yi 



n 



u«j u* J f« fU»^ w3» fU*5 i^ji i>jy t,»5 f**V* 

SJlsH iu3^< f* J j^ H-^ya' ^ ^^5" Xil*; V4 Vy 
fU*I JL^ji Ujs**. *JtjA9 2- 5 **!^' »^ cr* **J^' **5^l 

* 



rf 



Jj^t ^lUa j(AM0 ^;^ (:^l^ (^ n^ J{ ^>3t bJj 

XJy^ ^U liUI ^ \,^i .AJ>lt«^> w^ ^j e;^ (J w' ^ V 
e;si^J< o.»;-- e^^ ^ ^^i ay^ j^t ^j J oJ^t 
• ^LAiJ! cL-l;--. c^J;^. v:i,U>J\ jay^ ci,UJI oJ, 5 

A«xi 2^ ^ wyjn ^ yy e,t 5 j^ iJ^i ^ cL.i^« 3 

cU er<» ttf*' ^ ^^^>' 5- »^ C^' ^ ^>!^ e2" crt'^ 

• ci«J.Jf1 eH' 5* ' 5 c^H tt^^i ^ dL^Ji J 

Cljb^l J J^XI UAJ^I c;UJLi0 Uj>1 MUUI S j^ ^ 5 

^y>» 3L.U, i,yb vy w'^ (^^V^ Cl,1>i)l^ i>i. 

«^j-> er« -^y ci^W' ^ *W2» x»;^ >>y^ ^>^ 

isniiJ^J wi^ ^ -ii« J^ tr* '-riP'*' i^^'^d (^aIjI 



rr 

U^ ^UUI ^^Ac^ jui i^y^ 13^3 iU«JUI «f&U £IaZ}]II 

JJjjJ ^ *L» i!s^\ JU^JUi ^\ St i;*«JU) ^ ^ 



r- 



*;-. c-.*e«iJ» ef«~":^ JiLU' ^«s^" tr* £> U *»J j^ |.V 

• X - * A "^ ••II 

J jjji JsJ ,i,l^ U u_._^li iwb- U^ c:^l^ tj,t 3, !<« A 

^i c_w^ 2ji^i5 ^ac-»ar ji^ ^ w^i 
j>' fi^ jsiy^j ^^ jr jj^j^ e;^jji »u» «^ju ti UJ jilt 

^,1 ^« ^*S^I ia>;^ e;^jJI £.>♦«- ^ J»XJV J cOjI, 

t±i,V iJ^ f^*^ *?/*H ("^ '>*'!5 J^ (yi'S 6*^.' w' »>»UJI 



^^^4^ ^^ u::^l^ 5 ^ iA*l, Si5U* ^ l^ c-^l IM mI 
15.0 jUliUJI J«0) ^ ur>y ^•^^ c^> *--» >*< M*!^ fC'Jb-^ 

^>j.^uji ,ji>^\ iJi, f i«-.5 #si, ^^^1 aiai ^.-31 ^ ^1 

^j^U. 3I ^V,^t t^U CLtL* u)1j«*>9 s^^f s>j ^l^ cX^ 
J*«Il 1^ JUJt f UL. ci^UUl J Jl^t f\jU JUIt ^1 «>4.li 

cuxiii 3 ioar jOe ^^ ^ *v ^ ^ rfu 



n 

J^ ^ tyl ^i J iuXr ^^ ^j^ Ji>» »-XJi u_A*««i 
• j^ ***- >* 5 »!A« •»;£ J' er* oV S-J^^ ur* ss*^ ^ 

,«di Mam ijS MAmJI ;J sU(y0 l^li ^XaI) ^t^S ^, ^^ 



2^«- ^ «i^m f l«-Jt c:i>>-^» u»^ Jut 

^^J^-* ti;*-'^-^ vsr«-A; tf»ft^» *-^ ^iJ^' <^W3»y *--*ft*^ 

o-^j 5 o:^'*?^' u*^ tt>' ^•*^>» *A»I>ll o-j»y 5 u-j»l' 
.A^ujt J MUjSt u.ft^ U{^ 1.^.^1* jSityU c:^^yi ^ 



t>* J cLJUm ^1 c::j<^JH ^j* u,)! £05 1^.1 14^:1 jOt a^i 

e;^ *ft** •»>• cr» «*i-^ »/* ,j»^J' ^l*^' »;>^' *^ ^ . 

jOi yj* j;5t u^ ^js;*^* wX'i <^ »^^ **1j ^' 



rr 




i^ JLe JUI ^f^ ^«JiJ ClU^ U Osa^yi uJl^ u^S 

I4JU0 <,^».lj jrj»y «— » al a f < lili jiiu,? xJLc a^jJ ^y* ^^ 
fjj^ jr pl^ v^Jl^ 41,1 *JI „^ ^«a:^< »-»L» ^i^ U 

^^ *— '^^ f^ -J^! er* u-^ <»** ,^ v/^J' <-^^ 

gjiyi Cl^ftkct lili iU>jl HfiXe Ajit ^ o^y s,;^^ J»' 
C1»UJI (^*^ A>s JLe «JU^ i> £tX3 Cl^- 1^ ld«.t3. 

£Um.L{ UJ^J Uil^ *<sXe A^.» ^ lO* A^ ^.^ tjrt 



J,*.!^ AAMii ^^e XJji^I C**^ (J**ij^ ti (j;LaAill Ja.JJ 






!y^ S^iift J] Jyo l^U iU*JI UJ J^ >S l^ SSXS A^ 



J^. ^^' J ^ S-^' ^ f^^-J' J-«Ai' Jydl J c^l 
hLijS f UiJ *> JLS jj^ JOs A^l wW s/' wUJ J3U-. ^ V 




1\ 

«_*** ^ ^ e,Uii c-AiF* U***J e«!*y JU !—»«*'» /vf 
oJ ^ c:JL5 e;U iUlCJb \^,^ ^^s«^ i^b 0.1^1 ^^ 

«*.«iJ >4i ^^U J cLJUtH l4j.>s|^ »Ju«ai g.^^ i^l. 




11 

^ U U>^ ^^ Jw^t^ U^^K^I «^:jIJwkU CIaJI^^ U3*»» 



* 

Os^t^ y^ 3 \^^^ foAMjt J4<U 3 iUM^ yb ^ (2;^^ d>A 

U5^U i^\xs f^'^j^ ^^^^!A^ *^3 f*^ ft*^'^ 



tf^^ «t^> is;66Ve ^►jSa^ Hi ^,USI j^^ Qf.^mi\ CiLAtit 

***^^3 tt;«*i **** fi>^ ^**^ **iW-« cffr* ^-> 
Jj >S« ^r Jtc jKjSl^J JU JU*. ^ ^ j^l^J fl^Jl 3 

^ tt«*o' ^ ^j'5 s«u jL« ^ usi Uif^^ aiiui 



tm «jl&4l J^l ^ ^Uj!>U 3 Xd^U3 ^^ iA>t, cKto 

*t^J^ * &tA« /t^*^ •X*!) J^ (itpUS ^ J&v^f 

U ^(«t*^ h-^.;4aJ ^ <^1 d^Nll 2e*j» ^ (>^Jt.) «*•*«* <tf^ 



umJ L« Jli« J^Jli c:i,Uj .11*-. ^ ^_y*\ i 2,j j1 ci.U< r 

wJjwaJJb Xiil^ i^ikxJ?^ SwjJH ^^ ^^^ ^^^^ j^^aX^^J X^ 

aXm «^UaJJ .Jl.ul^ ^ s...,-; U^ cA* s^ >» lU^ 
SOc*\, JOi ^yj* jU» jw^ J UjI U Uj^ a5^ Joojf 

^i,^ 4j,\ Ua*U y«^I^ ^J«jyI ^ ^1 fcojlJ J^H U5 VN 



UX^I lit U^ ^UJt £pt „teA> «^t luuAj ^^t kVx^t y 11 
u.j«Jt^ ci^iJby fl_j ,,^ ^ jij^y y.A«jt , ,^,^1, 



,^4 *J > 1*5/ ^ wJ «JU JLs L.L5 Sil^yi ^U& ^ 






cri' er- v!r!>' cH« ^-^^ ^^^ f^-;5ll ^^i jj^ ^ ^^\ 

f^^ JLU j..*Jb ^ £j>^J ij;l^j ^j^jCw ^Uj ^j^J ^^^\ ^ 

Jy^XJ £Lm9 vlluiJl ^1 g j>^l u^»>J< j*!^ C-> ^x^ar* ^ 

^\ UJ> ?i» l^ U^ UJU- J^SJ vOl;--o g^^ll ^ J 

15:* JJU/iJU U^ Jul Ua au cL^ c:^j c^iUi 

aLa ^X lJ^JS ~j <>«S^ •iwkC 3 4£;1.^>3ll j^>abU ^;«t^!ll 

^iJU «liXS e»' **>' j^XcLj 15X31 ^^jiiS ^, Jm Ua.Ou* 

J J^\ J^JI ^ JUJJ cj O^s- JOr^ j^HJ ^*^ 

»iX5 J U^! u--»g^ c:^! ^\ c:^ «ISJL5 UJljJ 4UJI ^^^i 

A« »»ir>i1 iJiJU* *ji,UJl^ XiJLb j,/jJ» iX jij J^JII t^ 
*_iilixJ| JLtl ^lyJle ji-JLj _, ^„ j,/iJ» wU»» U5 X»-a» 
1i^ ^ *oUJr» u^U»l L« »-J:3a^^ j^ *3I,I t/ ^^ c^oJl 

v^» Jyf ^ ^ fl*,JII c^^i fl^' 2*^ iJ cj Xifii* ^< 



oJ^b ,t(»luu.4 ^ V>«U> (g;eiU iJLMS\ 3 >«»l^ u«>.«Jiri 

w' J (s;<>i ttrtV ttK*' e* *-^^ ^ w-*-^' ^ ^ <>^' O*;^' ^l* 

•s»y« • Jim t:f\ 3 ^Jl oJ^^ 

As^lr* * wXl fist dwsib (_X)3^ 3 TA 



f 2n .ii,! tf>« jjrfjii 2^ jj^jii jj^i^ oo*^' »-^^ ">>* 3 a* 

«JUJ(^ ZlT^t ^«^ IfSUid^I fl^V Ifjf u^^ (^^ 

Ji>*u fJH ^l^JI ui^^jiisa. JL./JJU fi^unJI c^'c-^ ''' 

u^^^ u..)^i ^ ^ jUuJt K)i>jii\ ^±^ ji^u u^i) uir 

oa«*'{ ._*ftAfl«ai^ ^:iJUu.yi^ cr<^i*i;5^» ajJi^uXJi^ 

Lot ^ JL* ^t J ^i] JJ^ 3 jJ^Jt f 0« OOe uJ^^ 3 . 



,^1 J>fli» II* 






APPENBIX. 



INHERITANCE. 



Si 



- 



Name$ of the Parties, 



1 Shah ool huq (Pauper) versus Moo- 

neebool huq, 

2 iVIussU Beebee Kanoo v. All Shah, 

3 Musst. Nasoo v. Khadim Ali, 

4 Jhujhoo and others v. Musst. Ilahee 

Begum, 

5 Wujeehoonisa Khanum and another 

V. Mirza Hoosein AH, 

6 Busti Khan (Pauper) v, Mina Bee- 
bee, 

Shah Abadee v. Shah All Nuqce, 



Designation of 

the Court in 

which the opinion^ 

was delivered* 



7 

8 

9 
10 
11 

12 

13 

14 

15 
19 

17 



Patna Court of 

|>cal, 
Zillah Aligurh, 
Zillah Bchar, 
Zaiah Bareilly, 

Sudder Dewanee 

Adawlut, 
Zillah Hooghly, 



Sudder Dewanee 

Adawlut, 
Calcutta Court of] Aug. 13, 1821. 



Date of the 
opmion. 



Aug. 22, 1818. 

July 20, 1816. 
July 21, 1814. 
Sept. 5, 1821. 

Dec. 5, 1808. 

March 7, 1815. 

July 14, 1803. 



Appeal, 
City of B« nares, 
Zillah Bareilly, 



Patna Court oft May 11, 1821. 

Appeal, 
Bareilly Court of 

Appeal, 
Cityof Moorshe- 



Musst. Budlee v. Roushun, 
Suda V, Fukeera and others, 
Beebee Jaun and Beebee Mooneefa 

V. Fyz Khan and others, 
Moonuwumisa and others v, Zuman 
Khan and others, 
Musst. Shurfoonisa and others v. 

Imamee Khanum, 
Musst. Bheekun (Pauper) r. Meer 

Jafur and others, 
Musst. Munnee v. Zahir and others, 
Ruhum All V, Shah Skumsoodcen 

and others, 
Wajid Shah and others v. Imam| Zillah Furruck- 

Khan and others. 



Jan. 5, 1815. 
Sept. 21, 1818,. 



Nov. 23, 1820. 
April 16, 1813. 



dabad, 
Patna Court of July 29, 1814. 



Appeal, 
Zillah Bareilly, 
Zillah Shahabad, 



abad. 



May 19, 1819. 
A pril 26, 1810. 

July 20, 1818. 



* Wherever I have left a blank space, the requisite informatioii was not readily pro- 
curable, and I did not consider its attainment of such material consequeace as to 
warrant any delay in the p«]t>licati9n. 
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41 

42 
43 
44 

46 
46 

47 

48 

49 
50 

51 

52 
63 

64 

65 

66 

67 

68 

69 
60 



Names of the Parties, 



Musst. Yakeeda Khanum v. M irza 

Jhubco, 
Ahmud ooilah v. Door Ali & others. 



Moohummud Zuman o. Durbaree 

Sipahee, 
Chutter Das v. Roushun, 
Ameer Ali v, Buhadoor Hoosein 

and others, 
Manikchund v. Tiloke Singh * and Zillah Sylhet, 

others, 
IVfusst. Nubeera Beebee v. Sheikh 

Shoojaoodeen, 



Designation of 

the Court in 

which the opinion 

was delivered. 



Date of th€ 
opinum. 



City of Dacca, 



Zillah Hooghly, 
Zillah Hooghly, 
Zillah Mymun- 

singh, 
City of Beoares, 
Patna Court of 

Appeal, 



IVIay 13, 1803. 

July 19, 1820. 
March 15, 1819. 
Oct. 2, 1820. 



June 24, 1816. 
March 27, 1818. 

Feb. 27, 1822. 



Imdad Ali v, Moohummud Kazim 

and others, 
Roonwur Rutton Singh v, Fyzool- 

lah and others, 

Zeydoodeen and others v. Rufeeq 

and others, 
Musst Buhloo V. Mooqeem and 

others, 
Manik Janha v, Shamut Ali Khan, 

Imam Buksh and others v, Munnoo 

Beebee and others, 
Syud Abdool Ali v, Syud Gholam 

AhiQud, 
Nusrut ooilah Khan v, Lihazoo- 

deen and others, 
Suda V. Fukeera and others, 
Gholam Imam and AinooUah, v, 

Musst. Seeta, 



61 
62 

63 

64 

65 



Gholam Hoosein v, Musst Zeinub 

Beebee, 
Gholam Mohioodeen and others v, 

Oomaid Ali and others, 
Qumur Ali and others v, Basir 

Moohummud, 
Shumsoodeen and others v. Sulee- 

moodeen and others^ 



CalcuttaCourtof Sept 13, 1817. 

Appeal, I 

Zh.Mymunsingli March 17, 1817. 



Zillah Burdwan, 

Zillah BareiUy, 

Zh. Mymunsingh 
ZUIah 24-Per- 
unnahs. 



Jan. 16^ 1821. 



Zillah Chitta- 

gong, 
Patna Court oflJuIy 20, 1816. 



Appeal, 
2iillan Burdwan, 

Zillah Aligurh, 

Zillah Hooghly, 

ZiUah Bareilly, 

Patna Court of{]VIay 18, 1814. 
Appeal, 



Zillan Burdwan, 
Sudder Dewanee 

Adawlut, 
Dacca Court oflSept 3, 1817. 



Appeal, 
Zh. Chittagong, 



Nov. 26, 1821. 

July 21, 1814. 

March 31, 1817. 
Dec. 10, 1819. 



Aug. 23, 1821. 
May 10, 1816. 
March 26, 1817. 
Sept. 21, 1818. 



Aug. 24, 1806. 
June 8, 1801. 



Feb. 17, 1819. 



Zillah Backer- Sept 1, 1808. 
g^n^e, I 
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Musst. Zuleikba and others v. Musst. 
Muhurum Beebee, 



Degignation of 

the Court in 

which the opinion 

was delivered. 



Bate of Ihe 
opinion. 



Zillah Chitta- Sept. 7, 1824. 
gong, I 



SALE. 



1 

3 

4 
5 

6 

7 

8 
9 

10 

11 
12 

13 
14 

15 



iVfosst^ Fahmeeda and others v. 

Baichoo Rai» 
Nu^rut oollah Khan o. Uhazoodeen 
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ACKN0WLED6MBNT8. 

chap, $eeU prin, 
1 Of acknowledgment of 

parentage, VII : SS 

S See DebtBy 4 and 6. 

AGBlASY. 
1 See Marriage, 6. 

ALLEGIANCE, 
t See Exclasion, 9. 

ALLOTMENTS. 

1 Sons, son's sons, &c. bave 
no specific allotments; but 
their portions vary ac- 
cording to the number of 
other heirs, I I 10 

ANCESTORS. 
1 Of paternal female ances- 
tors. Exception, I 11 88 

9 Of false ancestors, . • • • I II 48 

ARBITRATION. 

1 Of arbitration, XII : 36 

ARREST. 
1 Liberation no bar to sub- 
sequent f rrest, XI : 12 

ASSETS. 
1 See Claims, 1. 

ATTACHMENT. 
I Of attachment and sale 
(of property belonging to 
a debtor) • XI : IS 



BROTHERS. 

1 See Roles, 1. cAsp. 

2 See Shares, 8, 9. 

CAPACITY. 
1 See Contracts, 8- 

CERTAINTY. 
1 Certaintyreqniffitetjisalf, m 

CLAIMANTS. 

1 Of claimants by maniage 
according to the SdSa 
doctrine, • 11 

2 Of claimants by tPtttadOi II 
S Two descriptions of do. II 

4 The first preferred do. II 

5 See Roles, 47. 

CLAIMS. 

1 Of claims and assets, ..I 

2 Of individoal heirs, • . I 
S And of creditors, •! 

4 See Pre-emption, 5. 

5 Necessary forms to be 
obserred in claiming pre- 
emption, ..»«>•• IV 

6 Claim when preferrible, IV 

7 Legal devices by which 
a claim of pre-emption 
may be evaded, IV 

8 See Legacies, 6. 

9 Of priority as to claimi, HI 

10 Conflicting daims of 
pvrchaM and gift, ••••SU 
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chap. iect. prin. 
2 Mode of distribution, . . I XIII 14 

DIVISIBLE-PROPERTY. 
1 See gifts, 5. 

DIVORCE. 

1 See Rules, 38. 39, 66. 

2 Of a death-bed dirorce, VII : 26 

3 What amounts to a di> 
Torce, VII : 27 

4 Of divorce purchased, . . VII : S8 
6 Anothermode of divorce, VII •: 1l9 

DONEE. 
1 See Rules, 49. 

DONOR. 
1 See Gifts, 6. 

DOWER. 

1 Of dower : minimum of; 
when due, VII : 20 

2 where no amount fixed, VII : 21 

3 Nor whether prompt or 
deferred, VII .- 22 

ENDOWMENTS. ^ 

1 Definition of an endow- 
ment, X : I 

2 See Rules, 65, 66, 67. 

3 See Sales, 14. 

4 See Grant, 1. 
6 See Superintendents, 1. 
6 See Succesiions, 7. 

ENGAGEMENTS. 
1 Parole and writing equal- 
lyvaUd, XII : 2 

EQUALITY. 
1 Equality when requisite 

in case of sale, Ill 15 

EQUAL NUMBERS. 
1 Equal numbers, I V 70 

EVIDENCE. 

1 See Proof, 1. 

2 Inadmissible evidence, XII : 11 

3 Of the same, XII : 12 

4 Female evidence, where 
admissible, XII : 13 

6 And hearsay evidence, XII : - 14 

6 Superfluous evidence,.. XII : 15 

7 Of evidence exceeding 
theclaim, XII : 16 

8 And differing as to the 
ground of action, XII : 17 

9 Where it differs as to the 
amount due, • • • • • XII : 1 8 

10 See Rules, 71 to 73. 

11 See Pleadings, 4, 6. 

EXECUTORS. 
1 Of executors, • VI : 13 



* chap. 

2 Should be Moohummu- 
dans, VI 

3 Cannot resign, Vi 

4 See Rules, 54. 

EXCLUSION. 

1 Causes of exclusion from 
inheritance, I 

2 Enumeration of heirs not 
liable to exclusion,.... I. 

3 The nearer exclude the 
more distant, I 

4 Two descriptions of ex* 
elusion. Explanation of, I 

6 In what case an entirely 
excluded heir partially 
excludes others, I 

6 Example, I 

7 Further exception rela- 
tive to the exclusion of « 
the half-blood, according 
to the Schia doctrine, . . II 

8 See Rule^, 41. 

9 Difference of allegiance 
does not exclude,, nor 
homicide, q^ess wilful, 
according ^fthe Schia 
doctrine, II 

FATHERS. 
1 See Shares, 11,17. 

FEMALES. * 

1 See Ancestors, 1. 

FOSTERAGE. 
1 See Disqualifications, 1. 

FOUNDER. 
1 Cases in which the will 
of the founder (of an en- 
dowment) may be con- 
travened, X 

FREEMEN. 
1 Of freemen and slaves, VII 

GIFTS. 

1 Definition of gift, V 

2 Essential conditions of, V 

3 Cannot be made to take 
effect in futurtf^ V 

4 The thing given must be 
actually existing at the 
time, V 

5 An undefined gift of di- 
visible property not va- 
lid, V 

6 A gift must be express 
and must be entirely re- 

- linquished by the donor, V 

7 Exceptions, V 

8 Of gift on a death-bed, V 
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LESSEE. 




4 See PrivilegM, 4. 


1 Se« Pleidingi, T. 




MORTGAGOR. 


LESSOR. 




I See Obli^lioni, I. 


1 Sea I'leadinp, 7 




MOTHERS. 


LIBERATION. 




1 SeeShkres, 13, 15,10. 


1 8«e Arrcst, 1. 

LIMITATION. 




a See luberitAuce, X. 
3 See Controul, 1. 


1 Limitalioo, Vlt : 
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NUNCUPATIVE WILLS. 


'J No limiUtiom (to bsr ■• 




1 See WUU, 1. 
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OBLIGATIONS. 
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chap, teet, jtrin. 
2 Enumeration of prohibi- 
ted leUtions, VII : 

t AddiUonal prohilntiou, VII : 
4 (Maternal) see Guardianshipy I. 
6 (Paternal) see Rights, 17. 
6 See slavery, S. 

RELIGION. 
1 Of the reliidon of the 
parties to a marriafce, . . VII : 

RBLINQUISHMBNT. 
1 See Gifts, 6. 

REMEDY. 
1 Remedy afj^ainst a seller 
how lust, in 

REPRESENTATION. 
1 See RighU, 2. 

RE-SALK. 

1 Re-sale of personal pro- 
perty, Ill : 

2 See Rutes, 42. 

RESIDUARIES. 
1 See Sharers, 1, 2. 

RESPONSIBILITY. 

1 See Option, 2. 

2 Responsibility (of mi- 
nors), vm : 

2 Responsibility of heirs, XI 

4 In certain cases partners 
are jointly and sererally 
responsible, XI : 

RESTITUTION. 

1 Cases in which restitu- 
tion may be demanded. III 

2 See Rules, 43. 

RESUMPTION. 

1 Resumption of gift ad- 
missible, ..V 

2 Except in certain cases, V 

RETRACTATION. 
I See Legacies, 7. 

RETURN. 

1 -Definition of the return, I 

2 Circumstances under 
which it takes effect* • . I 

2 First case, example of, . . I 

4 Second case, example 
of, I 

5 Third case, example of^ I 

6 Fourth case, example of, I 

T Doctrine of^— not admit- 
ted according to the 
Schia doclyine, II 

REUNION. 

1 8«e CoBditinns, 4. 
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RIGHTS. 

1 Of the right of a daugh- 
ter with a son, ..... •'. .' 

2 No right by representa- 
tion, 

3 Of those who succeed in 
default of distant Idn- 
dred, » 

4 See Rules, 24. 

6 See Inheritance, 3. 

6 Of coheirs with children 
according to the Sehki 
doctrine, .••.••• 

7 Of the sons' and daugh- 
ters' offspring according 
to the same, 

8 Of the second degree do. 

Their relathne rights do. 

10 Subdivision of do. .... 

11 Of the third degree do. 

12 Their relative rights do. 

13 See Pre-emption, 4. 

14 Rights of the first pur- 
chaser, • 

15 Rights of guardians, • , 

16 Where in infant con- 
tracts, f 

17 RighU of the paternal 
relations, 

RULES. 

1 General rule for thia 
shares of brothers and 
sisters, 

2 See Inheritanee) 2. 

3 Rules for the succession 
of the first class (of dis- 
tant kindred), ...*.... 

4 For the succession of the 
second class, 

5 For the succession of the 
third class, 

6 For the succession of the 
fourth class, • . • . • 

7 For the succession of 
their children, 

8 For the succession of the 
descendants of their chil- 
dren, ••••««•••• 

Rule where the sharao 
are a half alid a fourth, 

10 A half and an eighthk, 

11 A half, a fourth and M 
eighth cannot occur to- 
gether, • 

12 A sixth and a third, . . 

13 A sixth and tw*4liMi, 

14 A third and two4hiid% 
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chap, $ect, prim, 
€6 Rulei relatiTe to the 

management ot, X : 7 

67 General rule for public 
and private endowments^ X 

68 See debts, 10. 

69 Contracts generally de- 
Yolre. EzoeptioBy . . • • XII 

70 Additional exceptions, XII 

71 Rule where the plaintiff 
has no endence, ...••'• XII 

79 And where both parties 
have evidence. Example, XII 

7S Additional rale where : 
both parties have evi- 
dence. Example,* •;•'.. XII 

SALES. 

1 Definition of sale, HI 

2 How effected, Til 

8 Four kinds of, ITI 

4 Four denominations of. Ill 
6 Of an absolute sale,. ••• ill 

6 Of a conditional sAle, .. Ill 

7 Of an imperfect sale, ..III 

5 Ofa void sale, ••; Ill 

t) Other requisite conditi- 
ons, ••• III 

10 Illegal conditions. Ex- 
ception, ../ • IIJ 

11 Sale of a debt, Ul 

12 Where the property 4»f- 
fers from the description, III 

n Sale of land, ....:... Ill 

14 Sale of endowed pro- 
perty when allowable,'. . X : 

15 See attachments, 1. 

8CH1A DOCTRINE OF INHERI- 
TANCE. 
1 Schia doctrine of Inhe- 

tance, II 

SEIZIN. 
1 Of seizin by proxy,. . . . V 

SELLER. 
1 See Option, 6, 
S See Remedy, 1. 

SERVITUDE. 
1 Of servitude, IX : 

SHARERS. 

1 Of sharers wh|. are not 
residuary heirs, I I 

S Of Sharers who are re- 
siduary heirs, « I I 

SHARES. 
1 See Rules. 

% Share ofthewidow,.... I II 
S Share of the hnsbtBdy. I II 
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4 Share of the daughter, I 

5 Share of two or. more 
daughters, I 

6 Share of the son's daugh- 
ters, • ....«... I 

7 Of tke same,. . • I 

8 Of brothers and sisters,! 

Of the same, >• I 

10 Of half-brothtrs and 
hall-sisters^ I 

1 1 Of those by the same 
father only, I 

12 Of those by the same 
mother only, ••.••..••• I 

13 Of half-sisters by the 
same father only, I 

14 See Inheritance, 2. 

15 Of a half-brother and 
half-sister by the same 
mother, I 

IG Of two or more, I 

17 Of the father, I 

18 Of the mother, I 

10 Of the grand-father, .. I 

20 Of the grand-mother, I 

21 Of two or more grand- 
mothers, ......•' I 

22 Of Uterine and half-' 
sisters according t4 the 
Sckia doctrine, ...•«• II 

SISTERS. ' 

1 See Rules, 1. 

2 See Shares, 8, 9, 

S See inheritance, 2. 

SLAVERY. 

1 Of legal slavery, IX 

2 Slavery entire or quali- 
fied, IX 

3 Slavery of relations pro- 
hibited, • IX 

4 Question as to a person's 
selling himself into ' sla- 
very, • DC 

SLAVES. 

1 See Free men, 1. 

2 See Rules 58, 60 to 64. 

3 Of qualified slaves, .... IX 

4 Of a Moolutiib slave, • • IX 

5 Of a Moodmbbiir slave,. • IX 
ti Of an (hm4 umlud^., . . IX 

7 See Disqualifications, 3. 

8 Lidulgences granted to, IX 

9 Of licensed slaves, .... IX 

10 Of the issue of slaves, IX 

SONS. 
1 See Rights, 1. 
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AB8BNCB. 
1 What coDStihitef vbseiice of a gnar- 

diaii 207 

9 See Marriage, 19. 

AGKNOWLBDGMBNT8. 

1 Acknowledgment of children by 
their parents, ...• • 1S3 

2 The proved acknowledgment of the 
hnsband is sufficient to establish a 
marriage in defaolt of better ovi* 
dence, 262 

S See Dower, 4. 

4 — Parentage, 2, 3. 
$ — Debts, 5. 

ACTIONS. 

1 Suit by a married woman......... iS5 

2 An action may be instituted by a 
minor, with the approbation of one 

of his guardians, SIO 

5 An action commenced against a par- 
ty who dies before decision, may be 
prosecuted against his heirs without 
any proceeding de novo, « . 378 

ADJUDICATION. 
I See Preemption, 7. 

ADJUSTMENT. 
1 See Mortgage, 3. 

ADOPTION. 
1 Adoption confers no right of inhe- 
ritance, • 86 

ADULTS. 
1 See Marriage, 21, 29. 

AFFIRMATION^ 
1 See Pre-emption, 3. 

ALIMONY. 
1 Alimony claimable during the term 
ofprobatioDi •••.«• •#••••#• 



I 



ALTUMGHA. 
I Ot AUumgka, •. 

ANCESTORS. 

1 See Apostacy, 1. 

2 — Offspring, 4. 

3 — Heirs, 2. 

4 -^ RennnciatioB, 1. 

ANGE8TRBL PROPBRTY. 

1 No distinction between ancestrel 
and acquired property, •..••••••• 84 

2 Ibid, 

APOSTACY. 
1 Apostacy after the death of an an- 
cestor is no bar to inheritance, • • . • 

% APPOINTMENT. 
1 See Guardians, f^, 

APPROPRIATOR. 
1 See Endowments, 2. 

ASSERTION. 
1 See Puberty, 2. 

ASSETS. 

1 See Rules, 1. 

2 — Heirs, 2. 

ASSIGNMENTS. 

1 See Gifts, 49. 

2 The assignment of a huf band's whole 
property in lieu of an nnfpecifled 
portion of dower, is null and Toid, 289 

3 Case of property asssigned as dow- 

er, not in possession of the huf baiid. 290 

4 See Debts, 7. 

5 See Deeds, 7. 

6 See Endowments, 3. 

BASTARD CHILD. 
1 A bastard chUd is JUima wMu, bat 
the mother has a right to it until 
feTenyeandd| ti**«««.ti»«*t*«« 
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4 See Onardianshlp, 7. 

DBATH-BED. 

1 See Sales, 14. 
J — Dower, 4. 

3 — Divorce, 7. 

4 — Debtors, % 

5 — Debts, 5. 

6 — Gifts, I. 

DEBTORS. 

1 See Sales, 16. 

8 A debtor on his deatb-bed cannot 
devise or otherwise alienate his 
property to the prejudice of a cre- 
ditor, J we 

5 See Mortgages, 1. 

4 — Bonds, 1. 

6 — Evidence, 16. 

DEBTS. 
1 See Heirs, 2. 

5 — Inhibition, 3. 

3 — Claims, 7. 

4 Of necessary debts contracted by a 
guardian, 348 

6 Of a debt acknowledged on a 
death4>ed, 349 

See Sureties, 1, 9. 

7 Of an estate assigned in mortgage 
for the liquidation of a specific 
debt 3" 

5 See Contracta, 6. 
9 .— Lessors, i. 
10 — Evidence, 16. 

DEEDS. 

1 Property purchased by a woman 
with her own money is exclusively 
her own, notwithstanding the. inser- 
tion of her. husband's name in the 
iitledeed, 1*5 

8 Informality in the deed doei not 
vitiate a sale, otherwise complete, 173 

3 In a deed of gift of lands, not ne- 
cessary to specify their boundaries, 
ifwellknown, 209 

4 See Gifts, 81. 

5 — Dower, 14. 

6 In a case of dower deed not neces- 
sary, 286 

7 Of a deed specifying a certain sum 
aa dower and assigning in lieu 
thereof all the husband's property, 
whether in possession or expec- 
tancy, ; 292 

8 Informality in a deed does not viti- 
ate a contract founded thereon • • 369 

DELIVERY. 

1 8m OiOsy 8. 



PMget* 

DENIAL. 

1 See Parentage, 4. 

2 Rule in cases of denial, ^ 372 

3 See Claims, 18. 

DESCENDANTS. 
1 See Offspring, 4. 

DISTRESS. 
I See Free men, 2. 

DISTRIBUTION. 
1 See Shares and Inheritance. 

DIVISION. 
1 See Seizin, 1. 
i ^Gifb, 8. 

DIVORCE. 

1 Of separation without divorce^ . . 118 

2 See Pleadings, 2. 

3 Of persons incompetent to pro- 
nounce divorce^ 278 

4 Of divorce, 296 

5 A divorce cannot be referred back 

to an antecedent period, 296 

6 See Probation, 2. 

7 Of death-bed divorce, 808 

DONA'flON. 
I See Dower 21, and Gifts. 
DONEES. 

1 See Gifts, 12, 18, 24, 25, 31. 

2 — Seizin, 6. 

3 — Relinquishment, I. 

DONOR8. 

1 See Gifts, 6, 9, 11, 14, 17, 18, 31, 48. 

2 — Relinquishment, I. 

DOWER. 

1 Claim of dower precedes inheri- 
tance, • 181 

2 See Guardians, 4. 

3 Dower fixed during the minority of 
the husband not recoverable • . • • 171 

4 A death-bed acknowledgment of 
dower will not avail for more than 
the average sum, 873 

5 Where dower has been express^ fix- 
ed, there is no right to the proper 
dower. •>. 878 

6 See Claims, 7, 9. 

7 Dower proveable like other daimi, 274 

8 When due, 876 

9 Distinction between money and 
other property in cases of dower, • • 875 

10 Dower whero no sum fixed, • • • • 270 

11 See Seisin, 7. 

11 Ofromissioo of dower, 277 

13 RemiMion of dower doea not af- 
fect the right of inheritmoe, 27T 

11 14 Ofadeedofdowernottpedfying 

d 
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18 Case of a dispute between the wi- 
dow and the other heirs as to her 
having received property from her 
husband, 370 

19 And as to the value thereof, .... S70 
2(1 And as to the terms on which it 

wns received, 370 

21 And as to the right to household 
property, 307 

22 Of conjectural evidence, 374 

2'J What constitutes evidence of mar- 

ridge, .., 377 

KXCHANGB. 
1 Specification of the subject is requi- 
site in all contracts of exchange, • . 177 
3 See Seizin, 7. 

EXCLUSION. 

1 Authority' for the sister's exclusion, 99 

2 Of diatant kindred with legal shar- 
ers or residuaries, 110 

3 See Inheritance, 5. 

EXPECTANCY. 
1 See Deeds, 7. 

FATHERS. 

1 See Shares, 42, 46, 65, 58, 

2 — Sales, 6. 

8 — OiOs, 21, 31. 

4 Of the father's power over his pro* 
perty, 237 

6 See Evidence, 11. 

6 — Inheritance, 10. 

7 — Repudiation, 1. 

8 ~ Slaves, II. 

FOSTERAGE. 

1 See Marriage, 6. 

2 Of fosterage, 265 

FREE MEN. 

1 A free man cannot legally be sold 

as a slave, »,....•..•.-• 318 

2 It is lawful for a free man to sell 
his own liberty in a case of extreme 
distress, 320 

3 Sale or pledge of a free man, .... 325 

4 See Marriage, 35. 

FREE WOMEN. 

1 See Parentage, 2. 

2 — Marriage, 35. 

GIFTS. 

1 Of a death-bed gift, 104 

2 Difference between the legal provi- 
sion of sale and gift, 166 

5 Of gifts made in health and in sick- 
ness, 107 

4 A verbal gift of land is valid, ...• 199 
1^ Of uAdefined gifts ajMi salesy .•••199 



Pagi9. 

6 An undivided gift to three persons, 
of whioh they did not obtain pes. 
session during the doner's life-timey 
invalid, 200 

7 A gift of more than the owner's 
right is void, but a sale is valid to 

the extent of the right, • 200 

8 In a gift of partible property to two 
persons, division is essential prior 

to delivery, ••• 201 

9 Any gift not in donor^s possessioa 
during hu life-time, is dhU and foid^ 202 

10 GifU are invalid under what oli. 
curast«Hices, • • a-*^ • • 202^ 

11 The gift of trees growing on tko 
land of the donor, or of their unss* 
alized produce, is invalid without 
the gift of the land, 205 

12 Case of gift to a minor donee, the 
legal gnaKiian being absent,. • • • • . 206 

13 Supervenient indeflniteness in 
case of gift, k«..b%.«208 

14 Gift of property not in possession 
oftbe donor when valid^ 20S 

15 Of a gift to a slave, 20f 

16 See Deeds^ 3% 

17 CoBsentof Donor's heirs not refoi- 
sitetoagift, « 210 

18 Specification not requisite where 
the gift corapriees the wholo prs- 
perty of tiie donors, and is made in 
favor of only one donee, • . • ^ ••-• 210 

19 Gift of undefined property (th</ 
divisible) te two panpen is valid^ 211 

20 Objection of indeflniteness not ap- 
plicable to a gift made by a peiWMi 

to his sole partner, •• 212 

21 Of a gift by a (ather to his minor 
son, •• •••• 212 

22 Gift how invalid by reason of in* 
definiteness, *•• 214 

23 Of a gift with invalid condilionsy 216 

24 A gift ftoB a mother cannot be re- 
sumed, nor any gift after the dnath 

of the donee, ••••• 21S 

25 But it may revert to her as hehr, 

in default of the donee's seisin, • • 216 

26 See HibtMl hcviy f. 

27 ^ Hiba-ba Shurt-ool lumx, 1,2. 

28 Gift is of two kinds, 220 

29 Of unqualified gifts, ••••• 220 

30 Of qualified gifts, ••• 220 

31 In case of an invalid gift, if the 
donor attest a deed of sale executed^ 
by the donee, the sale wffl l^ildL^ 
good, •«•••• A^^ ••••••••••■■» 

32 Ofagiftbyagraniknotherlohef . 

grand-sotti ••••••• r« ••••••••••• 
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4 Of HibaM ghurt^l Iitux, 220 

HtBA-RIL IWUZ. 

1 Definition of Hiba-Hl Jwuz or ma- 
tual gift, 217 

2 Resembles a Kale, and seizin is not 
requisite, 217 

3 Authorities in the case of 2l7 

4 Of Hihn-bil Iwuz, 221 

5 Of Hiha-bU iwuT ; money formini^ 
part of the consideration on both 
sides, ^ 222 

HIRE. 
1 See Infants, 4. 

HOUSE. 

1 See Gifts, 43, 45. 

2 — Pledges, 2. 

HUSBANDS. 

1 See Shares, II, 12, 17,22,23,20, 
41, 63, 54, 68, 60, 67, bO, 81, 86, 
91,92,94. • 

2 — Deeds, I, 7. 

3 — Inheritance, 13, 15, 23. 

4 — Gifts, 40. 

6 — Wives, 4. 

6 — Rights, 3; 

7 — Ack.ao>vledgments, 2. 

8 — Dower, 3, 15, 20, 21, 25, 32. 

9 — Assignments, 2, 3. 
10 — Evidence, 6, II, 18. 
11 — Sales, 1. 

HUSBAND AND WIPE. 
1 Hasband hnd wife, interests of, are 
distinct. 

ILLEGITIMACY. 
1 See Inheritance, 10. 
a — Slaves, 10, 
3 — Parents, 3. 

IMBECILITY. 
1 See Inhibition, 1 . 

IMMORAL GIFTS. 
1 See Gifts, 36. 

IMPEDIMENTS. 
1 See Succession, 1. 

INDEFINITENESS. 
1 See Gifts, 13, 20, 22. 

INFANTS. 

1 See Seizin, 6. 

2 — Gifts, 34. 

3 — Guardians, 3, 8. 

4 An infant being hired as a slave by 
his parents during his infancy, may 
recover his liberty oa attaining the 
age of puberty, 321 

INFORMALITY. 
1 See Dteds, 2, 8. 
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1 See Ancestrel Property, 1, 2. 

2 The children by ilave girls inherit 
equally with other children, . . . • 

3 See Apostacy, 1. 

4 — Adoption, I. 

6 Suspicion of murder, not fully pro- 
ved, does not exclude from inheri- 
tance, 87 

6 Claim to inherit through a deceased 
p<»r8on not admissible, .88 

7 Insanity and blindness do not dis- 
qualify from inheriting, • . • . • 89 

8 See Renunciation, I. 

9 No limitation to claim of, • • 90 

10 Illegitimate children do nol inhe- 
rit their father's property, 91 

11 In addition to her prior claim of 
dower, the widow takes a legal 
share, ^ 04 

12 A son*s daughter cannot inherit 

. with daughters : authorities 94 

13 The wife's children will succeed 
to her estate, exclusively, if she 
survive her husband; but if the 

- husband survive her, his heirs will 
share in one-fourth, • 96 

14 See Heirs, 3. 

15 Of a woman marrying agaiji da- 
ring the life of her first hasband, . • 9)" 

16 Of the children by such second 
marriage, 97 

17 Case of a grand-son of a half-sis- 
ter by the same father only, and a 
widow's half-brother, «,..••.... 106 

18 Of the paraphernalia of a decea^ 
sed woman, • 109 

19 Claims preferable to inheritance, 128 

20 See Dower, 1, 13. 

21 Case of a son's widow with two 
daughters and the daughter of ano* 
ther daughter's son, the pniprietor'a 
son having died before his deceased 
sister and her son, 146 

22 And if the son died after his de- ^ 
ceased sister and her son, ••••.•.; 148 

23 Case of a son, four daoghteye mad 
a husband, the son dying befojre tha' 
distribution, «••••• .'149 

24 Case of a widow, three sons, three 
daughters and the daughter of aBO-^ ,; 
ther wife; and the widow*, tvoeeaiM- 
one daughter and the daaghtecof 
the other wife dying saccessifely, 16S 

25 See Slaves. 

26 — ^dbwments, %, , 

27 —Claims, 11 to 13. 
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17 Of a second marriage during the 
tenn of probation, S61 

18 See Acknowled^meots, 2. 

10 Of marriage in the absence of a 
legal fruardian, 26S 

20 S(*e (vuardians, 3. 

21 Of the marriai^e of an adult wo- 
man, if the match be equal, 364 

22 And if unequal, 264 

23 And of a minor, if guardians con- 
sent 264 

24 And where there i:i uu guardian, 205 

25 See Option, I. 

26 An adult girl may marry her equal 
without consent of guardians, . . . • 266 

27 Rut if inferior, guardians may in- 
terfere, \ 266 

28 The guardians may set aside a 
minor's marriage, whether with an 
equal, or an inferior, ••«.• 267 

39 An adult woman mny contract her- 
self in marriage, 268 

SO See Parentage, 2. 

31 — Evidence, 9. 

32 — Minors, 0. 

33 — Guardiaaship, 4. 

34 —Slaves, 10, II, 12. 

35 Of the marriage of free women 
with slaves, 325 

MASTERS. 

1 See Emancipation, 2. 

2 — Parents, 2. 

MAXIMUM. 
1 See Dower, 2S. 

MBSNE-PR0PIT8. 
I See Gifts, 48. 

MINORS. 

1 See Sales, 0, 8, 23. 

2 —Gifts, 12, 21. 

3 — Seizin, 6. 

4 — Marriage, 23. 
6 — Option, 1, 

6 Guardians for the marriage of 
minors, • 304 

7 And for their property, 304 

8 See Actions, I. 

MINORITY. 

1 Circumstnnces under which mino- 
rity ceases, 260 

2 See Dower, 3. 

MISSING PERSONS. 

1 Property of missing persons should 
be kept in abeyance for ninety 
years from the time of their birth, 92 

2 They cannot Inherit, or be inherited 

o^ daring this iAtenraly 02 



MOOTUWULEB. 

1 See Saperintendenty 0. - 

2 — SaccessioB, 7. 

MOATGAGBBS. 
1 A mortgagee may pay himaelf oat 
of the mortgage on the deatli of 
his debtor, S47 

MORTGAGES. 

1 See Mortgagees, 1. 

2 — Debts, 7. 

3 A mortgage cannot be set aside by 
any means, bat by a honA JUte ad- 
justment and liquidation, • 354 

4 Authorities cited on the doctrine of 
pawns or mortgages, 354 

i See Evidence, 16. 

MOSQUE. 

1 Case of a moeqoe, built without the 
consent of the land owner, 335 

2 And of the land owner's tppropria. 
ting his land for the porpose, . • • • 139 

3 And of its being erected by otheif 

for the land owner's benefit, 836 

4 Rule in the first case, 386 

M0THEE8. 

1 See Shares, 8, 17, 19, 20, 34987, 
43, 44, 57 to 59, 64» 05, 88, 9L 

2 — Sales, 8. 

3 — Gifts, 24. 

4 — Rights. 4. 

5 — Guardianship, 2 to 4. 

6 — Guardians, 8. 

7 -^ Bastard child, I. 

NEPHEWS. 
1 See Shares, 60. 

NIECES. 
1 See Shares, 60. 

NULL GIFTS. 
1 See Gifts, 9, 43. 

OFFERINGS. 
1 See Endowments, II. 

OFFSPRING. 

1 See Consorts, 2. 

2 — Parents, 2. 

3 — Parenta!ge, 2. 

4 A descendant in the ftnwlo Ubo Im 
not ranked among the /wnamdmt or 
oOspring of his anooetor, 33S 

5 See Superiors, 4. 

OPTION. 
I Of a woman married wUle a aiaory 263 

PARENTAGE. 

1 See CoMorts, 2. 

2 Hie parentage of tbo offhpring of a 
iite womaa haTiog bees ackaow* 
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PROOF. ^<V«. 

1 See Plf adingfl, 9. 

PR0PRIBT0R8. 
1 See Seixin, 3. 
a — Slaves, l.l), 12. 

PROrSCTORS. 

1 See Seizio, 'i. 

PROVISIONS. 
1 In fa Tour of purchasers^ ••• 180 

a i>ee Wills, 3. 

PUBERTY. 

1 Evidence of ^bUerly, »7 

2 Aiserlijo of puberty wben admUsi- 
ble, ^ *tt7 

3 Karliest age of Mmale puberty,. • . • 238 

4 6eo IuCiaU, 4. 

PURCHASE. 

1 See Claims, 11. 
'i — Deeds, 1. 

PURCHASERS. 
1 Pfoviaioa in iavour of purokifon, 180 
8 See Pre-eioptlau, 7, 11. 

5 — CUisif, 11. 

REFUSAL. 
1 See Pre-eBptkni, 14. 

RELATIONS. 
1 See Guardianship, 5. 
-8 — Claims, IS. 
8 — Pre-emption, 10. 

RJELIGION. 
1 See Wives, 6. 

RELINQUISHMENT. 

1 Authorities fur the necessity of the 
douur's entire ntlinquishment and 
the donee's eiclusive possession,. . 233 

RBM18SU>N. 
1 See Dower, 12, 13. 

RENT. 
1 See Gifts, 49. 

RENUNCIATION. 
1 Renunciation of inheritance in life- 
time of ancestor, null and void, .. 89 

REPUDIATION. 
1 Of repudiation by a father, 121 

RESIDUARIES. 
1 See Exclusion, 2. 

RESUMPTION. 
1 See Gifts, 24. 

RETRACTATION. 
1 See Sales, 9. 

BBTURN. 
1 Antkoritiei for the reton,; Ml 



Ri6«n. 

1 Of tt brother, accoiding to th^ 
Soowue doctrine, •••• 108 

8 And according to the Stkia doc- 
trine, 1^8 

8 Of a girl bethrothed, en the death 
of her intended hnsbuid, ...••••• 857 

4 Of a mother's right ofjgiTdtaimhlpy ^88 
6 See Dower, 6, IS. 

6 — Parents, S. 

7 — Adoption, I. 

,8 -^ Bastacd child, 1. 

RULVS. 

1 For apportioning the asiets of an 

iosolvent estate to satis^ the dali^ 
of several descriptions of creditor^ 848 

2 Of limitation according to modem 
and less received authorities, .•^.. 8(90 

5 See Denial, 1. 

4 — Pleadings, S. 

SALES. 

1 Case of sale by a widow of her 
husband's property, t9 wliich then 

are other legal claimants, ••• 181 

2 A sale of andivided property ie 
good against the seller, bat not «- 
gainst a stranger to the eotttrtet, • • 167 

8 See Seisin, I. 

4 Circumstances under whiok a eale 
is complete and binding, •• 168 

6 DefinUion of sale, 168 

6 Of sale by a father to ^iM ninor 
eon, 4.* 170 

7 A sale with eztraneoos eoaditiou * 
is void ; authorities •••••• 170 

8 Sale by a mother of her miner een^ 
property, 171 

9 Sale of an undivided share of landed 
property, with subeeqnent retraeta- 
tion, «• 171 

10 See Deeds, 2, 

11 — Contraets, 2. 

12 Of an abeolote with a oondltloiial - 
Mtle,. 176 

IS See Pledges, 1. 

14 Of a death<»bed sale to an fieir, • • 177 

15 Rules in case of sale of property " 
not beknging to the Tender,. . • • • • ;iJ8 

•M Of salee by a debtor madelmick- ' 
nest, •..,• |70 



17 And in health, ..« 180 

18 Sale by a nen crauMs perMB iiiTai- 
lid, .•••... WO 

19 See Pre.emptiQn,-7. 

20 The sale of an jjyunai.fme It ed* 
miseible aeeordinK to^'tfoolnnN 
■ndanUWytad^wrgimiiii wHh^ - 
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astflter, 139 

i4 Of a hatband with two sons of a 

sister, ISO 

5ft Of a father with a brother, 1S9 

SO Of a son with three widows and 
three daagrhters, 139 

67 Of a sister with a mother and a 
widow, 140 

68 Of a daughter with a mother, a 
father and a hnsbsnd, 141 

60 Of two daughters and their mo- 
ther, who #ira8 the slave of the 
deceased proprietor, 149 

60 Of nephews, nieces and covsins 
with a husband and sister, 143 

6t Of a sister being the only heir, . . 142 

62 Of a half-sister by the same father 
with an uterine sister, • . • • 143 

63 Of a widow with two daughters, 143 

64 Of a widow with a mother, • . . • 144 
66 Of brothers' daughters with a wi- 

dow and a mother, 144 

66 Of a widow with a daughter, . • 144 

67 Of a daughter with a husband, . . 146 

68 Of a daughter, with son and un- 
cle, the son dying before distribu- 
tion, 148 

69 Of a sister with a widow, 149 

70 Of a daughter with a son's wi- 
dow, the son dying subsequently to 

his father, 150 

71 Of a daughter with a son's widow, 
the son dying subsequently to his 
father, but leaying a daughter who 

is also dead, 150 

72 Of three sons with three daugh- 
ters and a widow, 152 

73 Of three sons with two daughters, 152 

74 Of two brothers with two sisters, 152 
76 Of a brother with two sisters, . • 152 

76 Of a half-brother and half-sister, 153 

77 Of a brother with a widow and 
four daughters, the widow dying 
before the distribution, 155 

78 Of four sons, with two daughters 
and two widows, 156 

79 Of a son with step-sons, 156 

80 Of a husband with a brother and 
sisters, 156 

'81 Of two wives, a son by the first, 
a son and two daughters by the 
second and two sons by another 
marri»ge; the two wives and one 
of the daughters dying successive- 
ly, the latter leaving a husband, . . 157 
62 Of a widow, two daughters and 
ft son ; one of the daughters, the 
widow, the SOD (leaying a ?ridow.. 
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and a son), md lastly the grand- 
son succesdvely dying, 168 

83 Of a brother and sister with wi- 
dow's mother and brother, the wi- 
dow having died before the distri- 
bution, 161 

48 Of a son, four daughters and ft 
widow and three sons of another 
son, who died before the distiiba- 
tion, 162 

85 Of two sons, a daughter, and the. 
widow of another son who died be- 
fore the distribution, . . 163 

86 Of a husband and son, the hus- 
band dying before the distributioD 
and leaving a widow, another sob 
and four daughters, « 164 

87 Of a widow, three sisters and a 
paternal uncle's son; two of the 
sisters dying prior to the distribu- 
tion, each leaving a daughter, .... 166 

88 Share of a mother with a patenal 
uncle's son, 216 

89 And with a maternal uncle's son, 216 

90 After satisfaction of dower the wi- 
dow is entitled to her legal share 

as one of the heirs, 266 

01 Of a husband with a mother and 
brother, 187 

02 There being no other heirs of a 
deceased woman, her husband and 
sister share her dower equally^ • • 292 

93 See Grantees, 3. 

94 Of a daughter with a husband and 
brother and three sisters, 364 

81CKNB8S. 

1 See Sales, 16. 

2 — GifU, 3, 35. 

61STBRS. 

1 Sisters inherit with brothers and 
daughters, ••» 84 

2 See Brothers, 2. 

3 Sisters are excluded by sons and 
daughters, 98 

4 See Shares, 6, 10, 1 4, 34, 35, 40, 49, 
62, 53, 67, 60 to 62, 69, 74, 75, 80, 
83, 87, 92, 94. 

sistbr's daughters. 

1 See Shares, 87. 

sister's sons. 

1 See Shares, 54. 

SLAVERY. 

1 Legal definition of slavery, 280 

2 Enumeration of the dilTerent modes 

by which slavery is crefttedi >!> 

3 See PaientSy 3, 
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TESTIMONY. 
1 See Evidence. 

TRU8TBB8. 
1 See Endowments, 2, 4. 
I — Snperintendents. 

TUMLEEK. 

1 Twnleeky ••••• • 

VALID ACTS. 

1 See Gifts, 4, 7, 14, 19. 

2 — Beqaests, 1. 

VBNDBR8. 
1 See Sales, 15. 

VERBAL GIFTS. 
1 See Gifts, 4. 

VOID GIFTS. 
1 See Gifts, 0, 4S. 

UNCERTAINTY. 
1 See Contracts, 2. 

UNCLES. 

1 See Paternal Uncles. 

2 — Maternal Uncles. 

8 _ Gifts, S4. 

WIDOWS. 

1 Widows Bbare equally, ..•••••• 

2 See Inheritance, II, 24. 

9 ^Shares, 1, 15, 16, 27, 28, SO to S2, 
34 to 40, 45 to 60, 56, 57, 6t to 66, 60, 
72, 77, 78, 82 to 84, 86, 87,00. 

4 — Dower, 24, 
6 " Evidence, 18. 

WIVES. 

1 See Snccession, 1. 

2 — Inheritance, 24. 
8 ^Shares, 81. 

4 Wife's property does not vest in the 
husband by marriage, 254 
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FVM. 

5 Of the religion and munber of 
wives, • 255 

6 See Gifts, 54. 

7 — Dower, 15. 

8 — Payment, 8. 

A wife is entitled to maintenanca^ 282 
iO See Eridence, 6. 

WILLS. 

1 A document executed by a proprle* 
tor, declaring another entitled to hia 
property after his death, is null and 
Toid, • • ••••••• 125 

2 Definition of a will, 241 

8 Of a will containing an illegal pro* 

T ision, ...•• 244 

4 Authorities regarding the doctrine 

of wills and legacies, •.••••..••.• 246 

5 Authorities for the above distinctioa, 248 

6 Of a will containing words of gene- 
ral import, • 248 

7 Authority, 848 

WITNESSES. 

1 See Pre-emption, 8. 

2 Witnesses indispensable to no eon* 
tract but marriage, • • 188 

8 To prove the identity of a concealed 
woman it is requisite that one of the 
witnesses to her signalnre should 
have seen her person, .••«..•••• 878 

4 And that that witness be a male,. • 878 

WUQF. 

1 orWuqf, 828 

2 Wuqf property not partible, 828 

3 But proceeds partible, 888 

4 By order of any ruling authority,. . 888 

5 But gift of proceeds by grantee in- 
valid, ....».••••••«••••••••••• 

6 See Cemeteries, 1. 
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ERRATA* 

Page 11. In the note for ** leMCX^ read ^ less.** 

Page 2i. For '^ foar^ read ^ five** in the ISth line. 

Page 84. For *" six^ read ^ five" in the trd, and for '^ two** read « one** in the 

fourth line, and after the word ** six" in the 17th line, read ^* without 

a fraction* 
Page SS. For " Section XIL'' read '' Section XIII." 
Page 53. For ** sale* in the 7th line read <' gifT 
Page 64. For " EeTery* in Uie 2l8t lino read " Every" 
Page 256. In the note for *" heuT read " lien" 
Page 270. For ^ af * read *' of in the 2nd line. 
Page 288. In the note for ^ whetex^ read << whether.'* 



